THE LAW REPORTER. 


NOVEMBER, 1846. 


CHIEF JUSTICE PARSONS. 


Ar the close of the summer term of the Dane Law School, in 
1844, Judge Story was requested by the students to lecture on the 
character of some of the distinguished lawyers with whom he had 
been acquainted. He acceded to their request with his usual 
kindness, and selected, as the subject of his remarks, William 
Pinkney and Chief Justice Parsons. The writer, a member of 
the senior class, reported as accurately as he could the sketch which 
Judge Story gave of Parsons without any thought, at the time, of 
publishing it. As a report of the observations concerning Pink- 
ney has lately appeared, he is induced to believe that the follow- 
ing incidents and anecdotes related by Judge Story of the Chief 
Justice of Massachusetts, may afford some entertainment to 
the readers of the Law Reporter. They are given below in 
the lecturing style, just as they were taken down at the time. 


It is not my intention, gentlemen, to attempt anything more than 
to give you a brief sketch of some lawyers of distinguished abili- 
ties and learning, with whom I have had the honor and satisfaction 
of being acquainted in the course of my not short juridical (as 
contradistinguished from my judicial) life. It will be most easy 
and proper for me to confine my observations to that portion of the 
lives of these remarkable men, which does not generally fall within 
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the province of our stately biographies and histories. In_ this 
country we have, strictly speaking, no biographies, no memoirs, 
such as they have in France, showing us the private life and tastes 
and habits of our great men. We write eulogies, and dress them 
up in robes of state, as if it would not do to suffer the public to see 
them except at a distance, and on the stage where they act. True 
greatness appears to the best advantage when you view it nearest, 
and men of extraordinary minds and virtues have made the strong- 
est impress on those who knew them most intimately. Such men 
are not the less great for their moments of relaxation and familiar 
intercourse, and it is by no means to their disadvantage to exhibit 
them sometimes ‘ dulce redentu,” as well as “ dulcer loguentum.” 

I once attempted to induce a distinguished solicitor general, who 
had a very long and familiar acquaintance with many lawyers of 
great reputation, to write their memoirs. He promised to do so, 
but his extensive business prevented the undertaking until late in 
life, and now the task will never be accomplished. Had he per- 
formed that labor he would have produced one of the most useful 
and entertaining works that could be given to our profession. 

Parsons was a man who belonged not to a generation, but to a 
century. ‘The class of men of which he was a member, is an ex- 
tremely small one. I think I have known a man like him. In his 
wonderful wisdom and vigor of mind he bore a strong resem- 
blance to Hamilton, with whom I had not the honor of being per- 
sonally acquainted. Parsons was born in the year 1750, and 
studied law with Judge Bradbury of Falmouth (now Portland.) 
He opened an office at Newburyport. He was in full practice 
when I came to the bar. He was even at that time a head and 
shoulders taller than any man, not merely there, but in the whole 
state. The fact that he had no equal deprived him of opportuni- 
ties for the exhibition of his prodigious abilities, and rendered un- 
necessary that extraordinary exertion, which is usually made by 
ambitious men to maintain a great reputation. His fame might 
and would have been much extended by rivalry. But there could 
have been no augmentation of his ardor and diligence in the pur- 
suit of knowledge. He mastered whatever he directed his ener- 
gies upon with the most surprising ease and rapidity. He loved 
the old law supremely. He studied it ardently and continually, 
and made himself thoroughly master of all its principles. 

He was in the habit of writing dissertations on many disputed 
points of law which most lawyers would consider of little import- 
ance on account of their rare occurrence in practice. In the lat- 
ter part of his life he told me this incident, and I think it important 
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for you to remember. On some occasion, in the course of an ar- 
gument, a difficult question of this nature unexpectedly arose. 
Parsons had formerly given it a thorough examination, and had 
written out, for his own amusement and satisfaction, the result of his 
inquiries. His strong memory now supplied him with this informa- 
tion, and he proceeded to bring all his learning to bear upon the 
question. He opened on the court with the whole of his vast 
power, clearing up what was obscure and dark like a flash of 
lightning. The court was amazed at so much legal erudition, and 
could scarcely conceive of a limit to the resources of a mind so 
well prepared for every emergency. 

The person of the Chief Justice has frequently been well de- 
scribed. He was about five feet ten inches in height, somewhat 
corpulent, and of a heavy appearance. His forehead was high 
and smooth, he wore a reddish wig, (for he was bald at an early 
age,) which was rarely placed upon his head properly. His mind 
was well adjusted, his wig never. He generally wore a bandanna 
kerchief about his neck to protect it from cold winds. His eye 
was clear, sharp, keen, and deep set in his head. It looked through 
and through you. It seemed to me the eye of the embodiment of 
the old law, piercing you, seeing and discovering everything with 
astonishing penetration. It was a glance that few men could bear 
to have steadily fixed upon them. 

He was not very grave. He had an abundant and inexhausti- 
ble wit and pleasantry which he delighted to exhibit on proper 
occasions. His repartees were surprisingly ready, appropriate, 
and, if he chose, severe. The young members of the bar used 
to gather around him, like the disciples of Socrates, to enjoy his 
pleasant and highly valuable instruction, A kind word from him 
(and he had many of them for young men) went deep into the heart, 
and was never forgotten. Parsons was not merely a lawyer. He 
read everything. He was an excellent mathematician and a good 
scholar in the classics. He was fond of novels, and, like Chief 
Justice Marshall, would spend the night over a romance, and the 
next day would read metaphysics with equal delight. 

When at Salem the bar usually met at dinner at the same table, 
but Parsons preferred a private house. He was shy, and did not 
willingly go into crowded company. But he frequently met us in 
the evening, and we had then an opportunity of enjoying his con- 
versation. He touched upon everything, and left us equally aston- 
ished and delighted with his learning, his wit and his wisdom. 
His wit was brilliant, but never harsh, and it never reflected upon 
the conduct of others. While he kept us in a continual roar, we 
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had no fear that the amusement would be at our expense ; that the 
shaft would be aimed at us. It was bright and flashy, but it never 
scorched. He was retired in his habits, but if you met him at his 
table, you would be so fascinated with his kindness and extraordinary 
powers of conversation, that you would take your leave with infinite 
reluctance. He loved the old law to the end of his life ; he had 
a deep knowledge of the “ year books,” and advised me to read 
them. I did so, and I once had occasion to use them before him. 
In the case which I argued, the authority of Chief Justice Hale 
was against me. I undertook to show that Hale was either mis- 
represented, or was wrong; when I stated my point, Parsons said 
to Mr. J. (the counsel against me) “ It is a bold thing to attack 
Lord Hale.” ‘It may be so,” I replied ; but I trust that I shall suc- 
ceed in convincing your Honor that Hale is wrong.” I had 
translated about thirty cases from the year books. I shall never 
forget the delight with which Parsons listened to them. When I 
had finished, he said, “I believe brother Story is right. I will 
consider the matter more deeply.” I relate this incident to show 
the character of his learning, and his opinion of the necessity of 
drinking from the fountains of our old English law. 

When he came upon the bench, there was in use in Massachu- 
setts an action for the recovery of real property, which was neither 
the action of “ ejectment” nor the old “ writ of right.” He was 
the first to introduce into our practice the “ writ of right,’ and the 
whole body of the law incident to it. Commercial law was little 
known in his day, but towards the close of his life it began to be 
studied. He mastered it, and all that was then known about it, 
with the greatest rapidity. His opinion upon commercial ques- 
tions was as highly valued as that of any lawyer of his time. 

A gentleman once wrote him a letter stating a case, requesting 
his opinion upon it, and enclosing twenty dollars. After the lapse 
of some time, receiving no answer, he wrote a second letter in- 
forming him of the first. Parsons replied that he had received 
both letters, had examined the case and formed his opinion, but 
some how or other it “ stuck in his throat; ” the gentleman under- 
stood this hint, sent him one hundred dollars, and received the 
opinion. ‘Twenty dollars for the legal opinion of Parsons! the 
greatest lawyer of his time ! the sum is too trifling to be mentioned. 

There was no lawyer superior to him in Westminster Hall, and 
had he lived in England we should have seen him not only in the 
front rank of English lawyers, but chief justice of the kingdom. 

He had not the diversified attainments of Mansfield, and some 
other eminent men who might be mentioned, but his extraordinary 
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abilities and ambition would soon have placed him foremost in the 
race. He had no eloquence, but he possessed what was infinitely 
beyond it, a capacity for reasoning that was overwhelming. He 
did not know what rhetoric was, in himself, though he could ap- 
preciate it in others. I do not believe, that in all his decisions, a 
single ambitious sentence can be found. His style in speaking 
was brief, choice, fluent, clear and irresistible. In addressing a 
jury, he never indulged in declamation —the greatest of all folly. 
He spoke quietly, and in a tone of ordinary conversation, generally 
placing one foot on a chair, and his hand on his knee. 

I said he was brief. I never knew him speak more than an 
hour, rarely above half an hour; but what he said was like gold, 
bright and solid and pure. It fell like a dead crushing weight 
upon his adversary. He unfolded the difficulties of the law, with 
the greatest clearness to a jury, aad simplified the most intricate 
subjects. The characteristic of his style was strong common 
sense. He fixed his eye upon the foreman, and to him addressed 
his argument. I have seen this quiet, strong manner of speaking 
resist and overturn a torrent of eloquence from even powerful ad- 
versaries. It was like the flood of Niagara, deep, strong, over- 
whelming all opposition. 

He was plain and simple in his manners, having nothing of the 
address of a polished gentleman, but there was never anything 
rude or coarse, or in the least degree improper, in his appearance 
or conduct. He was fond of female society, and at Salem he 
often was invited by a gentleman to attend some experiments in 
natural philosophy, I think the subject was Light, where he was 
sure to meet a colerie of intelligent ladies. He was flattered by it 
extremely. He was the life of the party; he talked and they lis- 
tened, by degrees drawing their chairs nearer and nearer to him, 
while he kept them in continual amusement and delight. They 
would never leave him without exclaiming to each other, “ was 
there ever a man so intelligent, pleasant, witty, and delightful as 
Mr. Parsons ?” 

He had uncommon presence of mind. Judge related to 
me this incident which occurred at his table. A servant of his, by 
accident caught his hand in the wig of Mr. Parsons, and pulled it 
off, exposing his head, which was perfectly bald, and perhaps had 
not been seen by any person for many years. ‘The company were 
in consternation, but nobody spoke a word. They were greatly 
relieved when Parsons quietly said, “John, give me that wig. 
Don’t you think I have a good head?” He sometimes indulged 
his wit in court. I have seen the jury, the bar, and the by-standers, 
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in a roar of merriment at some quiet remark, which he often made 
to relieve the gravity that usually prevails in that tribunal. 

He tried causes with great expedition, for he saw the true point in 
the case at a glance, and determined them without any unnecessary 
delay, though not without sufficient deliberation. Indeed, the 
complaint of counsel was, that the case was sent to the jury almost 
without argument. It was because his great mind saw through 
a question at once, and would not suffer the time of the court to 
be consumed by useless arguments. Unfortunately for his state, 
he did not live long enough. He was appointed Chief Justice in 
1806, and died in 1813. Had he sat upon the bench twenty years 
he would have left behind him a reputation as great and extensive 
throughout the whole country, and to posterity, as it was in his 
own state, and among his contemporaries. He might have become 
the great judge of the age. It could be said of him as of Lord 
Eldon, “ toto vertic e supra est.” But he did much to settle the 
early law of Massachusetts, and his labors can never be forgotten. 
His fame cannot be lost, for his profound and extraordinary learn- 
ing and sagacity as exhibited in his judicial opinions, whenever 
they shall be examined will show to distant ages the greatness of 
the man. 

I take to myself no little pride and satisfaction for the fact, that 
it was owing to my efforts that Parsons was chosen to fill the im- 
portant station which he held. I was a member of the legislature, 
and being the only lawyer of my party in the “ house,” it fell to 
my lot to act a part much more important than would have hap- 
pened under different circumstances. Parsons had been elected 
to the bench in 1806, but declined on account of the insufficiency of 
the salary, which was at that time only twelve hundred dollars, and 
his practice was worth about ten thousand dollars a year. He could 
not be expected to make so enormous a sacrifice. I moved to ap- 
point a committee to consider the subject of salaries. A bill was 
accordingly brought in and past, increasing the salary of the chief 
justice to two thousand five hundred dollars. I supported the bill 
warmly and with all my power. This salary was afterwards, at 
my instance, raised to thirty-five hundred dollars, where it now re- 
mains. This was done by a party wholly opposed to the chief 
justice in politics, but they looked only to the honor of the jurispru- 
dence of the state. They conceived that it would be a disgraceful 
circumstance if so much learning and ability was not placed in that 
situation where it could be exerted with so much utility and honor 
to the country. ‘ Itaque cepi voluptatem tam ornatum virum tam- 
que excellens ingenium fuisse in nostra republica.”” Shall I add that 
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he was a kind husband, a warm friend, an honest man, in a word, 
a Christian ? 

I have told you what he was. I will tell you what he was nol 
—a Poet. He was struck with the genius of Robert Treat 
Paine, a poet who enjoyed a reputation in his day not since 
attained by any American poet; (I dare say, gentlemen, you 
have heard of him, but scarcely have seen his works,) and, seeing 
that he was wasting his talents upon unworthy subjects, he per- 
suaded him to study law in his ollice, being convinced that he 
would become an eminent lawyer. Paine accordingly became a 
student of the law with Parsons, and was treated by him with 
marked attention. He told me that Parsons one day produced 
some verses, and read them. ‘ Were they good ?” I immediately 
asked. (For you know I had a sort of inclination to be a poet 
myself; I wrote verses, but never aspired to the dignity of writing 
poetry.) Paine replied, “they had no poetical merit whatever, 
but I did not dare tell Parsons so.” 

Such was Chief Justice Parsons. I had much to say of him, 
but I perceive the clock has struck. I selected him for your con- 
sideration because his great talents and extraordinary worth are 
perhaps less known to you, than the fame of many men of inferior 
merit and abilities. He left a deep impression on the men among 
whom he moved, and on the jurisprudence of the state in which he 
lived. His influence will not soon cease to be felt. Nor will his 
name be soon forgotten. His vast learning, his power in argument, 
his solid and over-matching understanding placed him above all 
his contemporaries, and present alofty eminence to the view of pos- 
terity. 

“ Aspice ut insignis spoliis Marcellus opimis 
Ingreditur, victorque viros supereminet omnes.” 





Recent American Decisions. 


Circuit Court of the United States, Massachusetts, October Term, 
1845, at Boston. 


Unrrep States v. Davin Ames. 


Where the United States own land, situated within the limits of particular states, 
and over which they have no cession of jurisdiction, for objects either special 
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or general, the rights and remedies in relation to it are usually such as apply 
to other land owners within the state, and the Jer rei site will govern ; except 
where the constitution, treaties or statutes of the United States otherwise re- 
quire and provide. 

The territory belonging to the United States, not situated within the limits of any 
state, and also that within such limits, but over which jurisdiction has been 
ceded to the United States, and which is used for exclusive and constitutional 
objects, are subject to the laws of congress, and not to those of the state, when 
conflicting in any degree with what has been required or provided by the gen- 

bul eral government. 

af The United States, in cases where congress has not provided any or adequate 

iy remedies for injuries to public property, may apply to those of common law 
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i origin, or those provided by the laws of the several states. . 

iii But in a place over which jurisdiction has been ceded to the United States, the 

| : state laws cannot be permitted to thwart or embarrass the object of the cession. 

| It seems that the laws of Massachusetts respecting flowage do not apply to the 

| : case of machinery used by the United States for public purposes, in a place 

over which jurisdiction has been ceded to the United States, so as to authorize 
a mill owner to flow back in a way to impair in any degree the use of the 
machinery. 

? 


" It seems, also, that those statutes were not intended to authorize the flowage back 
upon public lands of the United States. 

’ Whether an award, made under a parol agreement to refer, and not under a rule 
4 of court, nor by a submission under a statute provision, nor under bonds with ) 
penal provisions to enforce its execution, can be pleaded in bar to any action, 

. unless previously accepted, or carried into effect, — quere. 

| No officer of the United States has authority to enter into a submission in their 
behalf, which shall be binding on them, unless the power is given by a special 
a act of congress. 
" The United States had machinery in operation, carried by water, on land which 
had been sold to them, and over which jurisdiction had been ceded to them, by 
: the state of Massachusetts. A. owned mills above and below them on the 
°F same stream; and the dams of each party flowed back so as to obstruct the 
other. A submission of the matters in dispute was entered into by A. on the 
one part, and by the district attorney, authorized by the solicitor of the treasury y 
or war department, on the other part, but without any authority from congress ; 
and an award was made thereon, prescribing the height of the dam. The Uni- 
ted States afterwards brought an action of trespass against A. for flowing their 
land. He pleaded a special bar of the award, alleging that he had complied 
with its terms. On general demurrer, it was held, that the special plea could 
not be sustained. 


> Te A 
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Tus was an action of trespass on the case, brought by the Uni- 

ted States against the defendant, for flowing land of theirs, situated 

in Springfield, over which jurisdiction had been ceded to them by 
| the state of Massachusetts. The writ was sued out, April 26, 
1843. The general issue was pleaded, and a special bar of an 
| award, which was averred to have been made under a submission 
between the United States and the defendants, September 24, 
| 18141. The plea sets out the whole submission as entered into by 
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Franklin Dexter, district attorney of Massachusetts, stated to be 
authorized for that purpose, of the one part, and claiming that 
Ames had erected his dam so high as to flow back water on the 
plaintiffs, and injure them; and Ames, on the other part, claiming 
that the United States had done the same to him as owner of other 
works situated above them, and agreeing that the decision of the 
arbitrators be final. The plea then avers a hearing before them, 
and a decision June 27, 1842. ‘l'he decision was set out in full; 
and among other things found that both parties, by recent dams, 
had flowed the water back on each other higher than before, and 
to each other’s injury ; and ordered that Ames’s dam be reduced in 
height, so as not to flow back enough to obstruct the wheels of the 
United States; but that he might continue, as he does now, to flow 
back on the land of the United States, paying damages as assessed, 
‘agreeably to the provisions of the laws of Massachusetts.” It is 
not necessary to repeat other particulars in the award as set out ; 
but the plea proceeded to aver that the award covers the claim 
now sued for; and that Ames had offered and been ready to fulfil 
it on his part, and had done ail in his power to perform it before 
the commencement of the present action. ‘T’o this plea there was 
a general demurrer. 


R. Rantoul, Jr., district attorney, and Charles L. Woodbury, 
argued the case for the United States; and B. R. Curtis, for the 
defendants. 


Woopsury, J. It was admitted in the argument of this case, 
that the referees intended to decide the claims of the parties ac- 
cording to law. In that event, the award can probably be exam- 
ined, and its legality be considered by courts of law, when it is 
pleaded in bar to an action, as is done in the present instance. 
Gray v. Water Power Company, (6 Metcalf, 131); Kyd on Awards, 
351; Jones v. Frazier, (1 Hawkins, 379); Greenough v. Rolfe, 
(4 N. Hamp. R. 357.) 

The objections, relied on chiefly against the validity of the 
award, are; First, that the referees conform their decisions to the 
special laws of Massachusetts, rather than those of a general char- 
acter, or those of the United States, applicable to their public do- 
main; or to property they own for public purposes, such as arsen- 
als or armories ; and over which jurisdiction has been ceded to 
them. Secondly, that if their rights and remedies as to such pro- 
perty as this are to be regulated by the laws of Massachusetts, the 
special statutes as to damages for flowing by mill-owners are not 
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designed for machinery or property used for such purposes as that 
at the Springfield armory. And lastly, that no authority exists by 
the laws of the United States, for any officer to enter into a sub- 
mission, so as to bind the government to fulfil any award made 
thereon. 

In relation to the first objection, it is material to notice, that not only 
the title to the soil where the injury has been done by the defendant, 
of which the United States complain, is in the latter, but the juris- 
diction over it. Some of the deeds of the land were executed as 
early as September 19, 1798 ; and the cession of jurisdiction of a 
mile square, including the premises, was made by the state of Mas- 
sachusetts in the same year. See 13th chapter of the Acts of that 
year. It is to be observed farther, that the purchase, cession and 
use of this land have been for a peculiar and exclusive public ob- 
ject, namely, the manufacture of arms. The acts of congress have 
authorized such establishments to make fire-arms ; and the use of 
the latter for the public troops as well as for “arming” the militia 
of the states, is an important and constitutional object, and one 
that should be under the control of the United States. See Con- 
stitution, art. 1, sec. 8. Congress, as early as April 20, 1794, au- 
thorized the erection of arsenals and magazines connected with this 
object. In 1796, the president was expressly empowered to pur- 
chase Jands for armories ; and all the purchases at Springfield, and 
the deeds of cession, with their dates, will be found enumerated in 
the Commonwealth v. Clary, (8 Mass. R. 73.) 

Where the United States own land, situated within the limits of 
particular states, and over which they have no cession of jurisdic- 
tion, for objects either special or general, little doubt exists, that 
the rights and remedies in relation to it are usually such as apply 
to other land-owners within the state. It may be considered a 
general axiom in the title and transfers of real estates, that the lex 
rei site governs as to non-residents no less than residents and citi- 
zens. 7 Cranch, 115; 8 Wheat. 543,572; 9 Wheat. 565; 10 
Wheat. 192. It governs, also, as to remedies. Roberson v. Camp- 
bell, (3 Wheat. 219.) So the government, as a mere proprietor, 
must in most respects be treated like other proprietors, as to all 
servitudes, easements and other charges. Story’s Confl. of Laws, 
§ 447. The laws of each state too, so far as applicable, govern 
the decision, whoever may be the parties, in trials at common law, 
of questions in this court as well as in the several state courts, with 
an exception, which is pointed out in the judiciary act of 1784. 
See 34th section, 20th chapter. The exception is “where the 
constitution, treaties or statutes of the United States shall otherwise 
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require or provide.’ And it is by force of these principles and 
analogies, that the United States, if holder of a bill of exchange, 
must, in the absence of any law of congress on the subject, use the 
diligence and comply with the forms that are required of other par- 
ties. 4 Wash. C. C. 464; United States v. Barker, (12 Wheat. 
561.) So in its liability to damages on foreign bills of exchange. 
Bank of the United States v. United States, (2 How. 711.) So in 
respect to its bonds, (3 Story on Const. 200,) and suits on the same. 
Dixon et al v. United States, (1 Brock. 177.) And also its liability 
to a general average, when having property on board a vessel 
where a loss occurs, to save the cargo. 3 Sumner, 308. So in 
respect to alluvion, or land deposits. United States v. New Or- 
leans, (10 Peters, 662, 717-9.) So as to a set-off against and suit 
by the United States. United States v. Metropolitan Bank, (15 
Peters; 379.) So in suing on bills of exchange, without any spe- 
cial act of congress regulating the subject. Doe and Dodge v. 
United States, (3 Wheat. 186.) 

By a careful discrimination, it will be seen that all these rest on 
a principle, not inconsistent with the idea that the territory belonging 
to the United States, not situated within the limits of a state, and 
that which is within those limits, but over which jurisdiction has 
been ceded to the United States, and which is used for exclusive 
and constitutional objects, are subject to the laws of congress, and 
not to those of the state, when conflicting in any degree with what 
has been required or provided by the general government. The 
exception in the judiciary act seems introduced to meet such 
changes as congress might, from time to time, prescribe, either for 
others or the United States. It was a knowledge that new laws 
by congress, and that general rather than local principles must be 
made applicable to protest and govern such public property in 
many cases, that probably led to the express provision in the con- 
stitution, that “‘the congress shall have power to dispose of, and 
make all needful rules and regulations respecting the territory or 
other property belonging to the United States. Constitution, art. 4, 
sec. 3, ch. 2. This of course means rules or regulations by legis- 
lation. Baldwin’s Views, 85, 86. The laws of the general gov- 
ernment, therefore, punish offences, committed within such a juris- 
diction ceded to the United States, and not the state laws ; and state 
process cannot run there at all in civil or other cases, but by a spe- 
cial exception or reservation in the cession. The acts of congress 
also authorize, in certain cases, the removal of intruders on their 
lands by the marshal of the United States; and these acts have 
often been sanctioned by high law officers, as lawful on the part of 
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congress. Opinions of Attorneys General, 107 p. by Rodney ; 
123 p. by Rush ; and 1344 p. by Gilpin. Many will recollect the 
celebrated exercise of this power by Mr. Jefferson against Mr. Liv- 
ingston, as to the batture in New Orleans. It is reported in Hall’s 
Law Journal, and an action of trespass for it against Mr. Jefferson 
may be seen in 1 Brock. C. C. 211. The conveyance of lands by 
Indians, when under the jurisdiction of the United States, if made 
without their consent, is rendered void by the United States Laws. 
See Intercourse Law of 1802, March 30; 2 United States Laws, 
83, Story’s ed. The removal of live oak and cedar from lands 
reserved for public use for the navy, is likewise prohibited and 
punished by extraordinary provisions in acts of congress, that have 
been long approved and their extension to other subjects is recom- 
mended by one of the ablest of our attorney generals. Opinions, 
367, by Mr. Wirt. 

All these laws are to be vindicated, and are to control any state 
laws over the territory, though jurisdiction of the particular lands 
in question has not always been ceded to the United States, by the 
states in which they lie. Opinions of Attorneys General, 1397-9. 
Because the public lands, held for sale, are held for that special 
purpose, and can be protected and regulated by congress, by re- 
moving intruders, so as to secure that purpose as a public and gen- 
eral one. It is the same in respect to those held for live oak, &c. 
They are held or are reserved for another specific public object, 
which might be defeated without particular and controlling legisla- 
tion by the general government. And as to the Indians within 
particular states, and on lands the fee of which belongs to the gen- 
eral government, they and their title are under our protection 
rather than that of the states. All these rights exist in the United 
States for constitutional purposes, and without a special cession of 
jurisdiction ; though it is admitted that other powers over the pro- 
perty and persons on such lands will of course remain in the states 
till such a cession is made. Nothing passes without such a cession 
except what is an incident to the title and purpose of the general 
government; but that passes which is an incident, though a special 
jurisdiction may not have been transferred in so many words. 
Again, pre-emption rights are not allowed on lands reserved for 
forts or as lead mines, or for cultivating the vine and olive ; be- 
cause they have been appropriated to specific public objects, and 
are thus taken out of the operation of other laws than those of con- 
gress as to such objects. ‘The case of the Baubine claim at Chi- 
cago, recently, is well known over the country. See Baubine’s case, 
(13 Peters, 500); Wilcox v. Jackson and United States v. Greene, 


(3 Howard, 132.) 
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Next as to the general remedies for injuries to such property. 
Besides the statutory remedies given for injuries committed on 
some public property, the United States possess those common to 
other holders of property in the courts of the union, whether of 
common law origin or otherwise. Opinion of Mr. Wirt, 366-7. 
Their remedies in all these cases may be those specially provided 
by congress, or any others suitable to the case itself, and not con- 
flicting with ‘the constitution, treaties or statutes of the United 
States.” And when these last are not full or exclusive in their 
design, as well as when their absence or inapplicability to the sub- 
ject render a resort to others expedient, the remedies to be pursued 
are those given by the laws of the several states. See the act be- 
fore cited, and opinion of Wirt, 1388, 1150. Hence trespass, 
waste and injunction, as well as the power to remove intruders, 
given by special acts of congress, exist for remedies. 

In the case now under consideration, a cession of jurisdiction is 
superadded ; and the state laws are to aid, and not defeat, the pro- 
tection of the title of the United States; and to secure the object 
of the cession rather than thwart or embarrass it; and whenever 
they do the latter, they are controlled by the acts of congress and 
the constitution, obtaining and setting apart this property for special 
public purposes, which the laws of the state, whether as to reme- 
dies or rights, must not be permitted to apply to so as to destroy 
or injure. See the opinion of Mr. Butler, 1150, as to West Point. 
Such places are under the exclusive legislation of congress, and 
that legislation controls so far as it goes. But remedies can be 
sustained under state laws, where congress has not acted so as to 
take them away ; though state laws cannot be interposed to defeat 
the objects of the reservation. Ibid. 1151-2. 

If the United States could not enforce these objects in their own 
courts, and without being subject to defeat or restriction by provi- 
sions made in particular states, either as to the damages or use, the 
whole object in the reservation or the special use of such property 
might be nullified. Thus, in this case, if the defendant can be pro- 
tected, under the laws of Massachusetts, in overflowing the lands 
or machinery of the United States, and in paying damages there- 
for, only as those laws require, the design in the purchase and ces- 
sion of jurisdiction for an armory is exposed to be entirely frus- 
trated, and the whole establishment destroyed. 

But, it has been held, even in the courts of Massachusetts, that 
the ordinary laws of the state do not prevail within the territory 
ceded to the general government. Commonwealth v. McClary, (8 
Mass. R. 72); 17 John. 225; 3 Wheat. 336, 388 ; Cohen v. Vir- 
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ginia, (6 Wheat. 263-4.) The states wherein such establishments 
exist, if jurisdiction over them has been ceded away, do not regard 
them or their occupants as subject to state control. They cannot 
vote, or be taxed; nor are they “bound by any of its laws.” 8 
Mass. R. 77. It is, in most respects, left to congress and congress 
alone, to legislate for those territories, and districts, and places 
within its exciusive jurisdiction, and provide for its own rights as 
well as the rights and duties of others within that jurisdiction, 
whether in territories, or forts, or public vessels, or any other pub- 
lic establishment. 

So congress, being general in its powers over certain specified 
objects, can, through the courts of the United States, enforce all 
rights acquired for those objects, and can redress wrongs inflicted 
within its exclusive jurisdiction. Ch. J. Marshall in Cohen v. Vir- 
ginia, (6 Wheat. 428.) Indeed, it has been adjudged, that con- 
gress alone can punish crimes committed in such places. United 
States v. Orrell, (2 Mason R. 66); 3 Mass. R. 73. So it has been 
considered that states cannot assess and collect taxes within the 
jurisdiction, or on property ceded to the United States. Wirt’s 
opinion, September 8, 1823; Attorney General’s opinion, p. 469. 
Nor can they tax the property (Ditto, p. 101,) of the United States 
situated within their territory, according to another opinion, (Ditto, 
p. 101 and semb.; Dobbins v. Commissioners of Erie County, 16 
Peters,) though that question is now before the supreme court of 
the United States, to be settled judicially. Nor can the states pass 
statutes of limitation affecting the property of the United States 
held for special purposes. Jordan et al. v. Barrett, (4 How. R. 
169. 

as class of cases as to forms of process, writs, executions, 
&c. at common law in the United States courts, it is true that the 
laws and forms of the states were expressly adopted in most re- 
spects, at first, in 1789, by the act to regulate processes. But they 
were left subject to change by congress afterwards, and when in 
1792, chap. 137, they were made perpetual as then existing, it was 
with an exception of changes that might afterwards be made, from 
time to time by said courts or by the supreme court of the United 
States. Wayman v. Southard, (10 Wheat. 31.) And several 
changes have since been made by congress as to some writs, and 
imprisonment for debt, appraisers of goods, &c. In all these cases, 
the state laws must yield to those made by congress, if any are so 
made, whether as to forms or remedies, when actions are brought 
in the courts of the United States. (1 Brock. C. C. 211.) Nor 
is this conclusion at all inconsistent with the general axiom, that 
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the /ex rei site, whether as to rights or remedies, governs as to real 
estate ; for here the land is situated not within the jurisdiction and 
control, or government of Massachusetts, but within that of the 
United States. And in another view, as an exception to the gen- 
eral principle, if necessary to establish an exception, it seems highly 
reasonable, and is sustained by various analogies, that no special 
law of a state shall be applied to property so situated, if at all en- 
dangering the use or object for which it is held by the United 
States. 

The inclination of my mind would, therefore, be strong against 
the legality of applying the special act of Massachusetts for flowing 
land to this case, if it had been allowed by the arbitrators to remain 
flowed, so as to impair at once and in any degree the use of the 
machinery on these premises for an armory. But as it does not 
remain so under, the award, I do not feel justified in ‘holding the 
award void on account of this reason} yet as it is supported under 
the next head by other reasons, which seem to exempt the whole 
cession from the operation of any peculiar local laws, and to pro- 
tect any public privilege or right from the flowing acts, it is very 
questionable whether the arbitrators should have allowed any en- 
croachment whatever in this case, even on the land, to have been 
continued by virtue of those acts. My impression is they should 
not, and I have examined this point at more length than would 
otherwise have been done, as the case can be disposed of on the 
last point alone, because if not settled now, it must be at the trial 
of this very cause on the general issue, where the flowing acts 
would be probably urged as furnishing the guide and rule in re- 
spect to damages. 

Let us then proceed to the second objection, and in the course 
of it, see more as to the force of the other considerations in favor 
of the first objection. The second objection is that the laws of 
Massachusetts as to flowing, do not in their spirit apply to cases 
like this. The origin of those laws was doubtless to encourage 
and sustain grist and saw mills, and not other machinery moved by 
water for other purposes. But by ch. 116, sec. 1 of the Revised 
Statutes, the owner of any “ water mill” is invested with those 
rights, and it may not be certain that with the greater demand and 
increase of machinery of all kinds, the words should not have a 
broader construction than the original subject matter. I have been 
referred to no adjudged case other than grist or saw mills, except 
under a special law as to the Roxbury Milldam, in 15 Pick. Rep. 
There can be little doubt, however, that if the act extended to all 
flowing, and allowed it for the use of any machinery whatever, 
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persons ought to be limited to flowing land alone, and not be per- 
mitted to flow so as to obstruct other machinery higher up. Hence 
the second section prohibits flowing on other machinery. And 
such would be the construction without that prohibition, or the law 
would prove suicidal. It would encourage and sustain one set of 
machinery, not so as to add more to the whole already in existence, 
but to overflow and drown out another set. 

The award in this case, therefore, avoids that consequence and 
absurdity, by requiring the dam to be lowered, so far as it floods 
the machinery of the United States. But it still allows it to flow 
back the water on the land of the United States, though reserved 
for a special public purpose. It treats this cession to the govern- 
ment as mere private property, not dedicated to any general use. 
By thus permitting the public cession to be flowed under the local 
statute, it subjects the property of the United: States to local laws 
and for local objects, contrary to the sound policy and safety of 
the general government, and the general objects for which the ces- 
sion was procured. 

A further objection, also, seems to apply to this case, so as to 
prevent any right in an individual to flow a public privilege or pub- 
lic right of the United States by virtue of a special statute in Mas- 
sachusetts. ‘That statute was intended to prevent multiplicity of 
actions between individuals, as well as to encourage the erection 
of mills, and justified so strong a measure as being very conducive 
to a public object, or one worthy of public aid and public favor. 
But it does not in terms allow this flowing to the injury of, or en- 
croachment on, other public privileges in the state, but merely on 
private lands. Nor is there any reason for allowing it to that ex- 
tent, and thus aid one public object to the danger or sacrifice of 
another. Hence in Canath v. Holden, (10 Pick. 247,) it was set- 
tled, that a mill-owner cannot be allowed to overflow a public 
highway ; and the court say, “it seems manifest that no encroach- 
ment on the public rights was intended to be sanctioned.” 

The principle here described applies more strongly to public 
rights of the United States than of the state, on account of their 
paramount importance, and the clearer power of the state to sub- 
ject its own public rights to being overflowed, rather than those of 
the general government.. And though the award does not allow 
the flowing to continue so as to stop the machinery of the armory 
and defeat at once its great objects, yet it allows the flowing to 
encroach on public property, and the grounds of a great public es- 
tablishment ; to pass the line of the jurisdiction of the state, and 
doing this, it seems to me to be with difficulty vindicated. 





os 


U. S. CIRCUIT COURT, MASSACHUSETTS. 305 


The last objection is in respect to the validity of the award on 
two grounds, connected with the mode and power of making the 
submission. First. It is not an award by a rule of court, and 
thus becoming, in some respect, a record, whether taken out in a 
suit pending, or by a submission made in court under a statute, 
like that in England of 9 and 10 William III. Nor is it an award, 
made under bonds of submission, with penal provisions to ensure 
its execution. But it is a mere parole agreement, made out of 
court, to refer the difficulty. And the opinion seems to be plausi- 
ble, that no such agreement or award under it can be pleaded in 
bar to any action, unless before accepted or carried into effect ; 
and that until then, the remedy on such an award is by action, or 
bill in equity, or a rule to punish for contempt, (1 Wash. R. 325,) 
if not fulfilled when made under a rule of court. See Kyd on 
Awards, 7; 1 Bacon Ab. “ Arbitration,” B; 2 Lord Raym. 1039. 

But without expressing a positive opinion on this, the next ob- 
jection to the validity of the award is, in my view, decisive ; and 
that is, the want of authority in any officer of the United States to 
enter into a submission in their behalf, which shall be binding. All 
judicial power is by the constitution vested in the supreme court, 
and such inferior courts as congress may, from time to time, ordain 
and establish. Constitution, art. 3, sec. 1. No department nor offi- 
cer has a right to vest any of it elsewhere ; and it has been ques- 
tioned even if congress can vest it in any tribunals not organized 
by itself. 1 Wheat. 304, 330, and cited in the case of the British 
Prisoners, Mass. Dist., October Term, 1845, on habeas corpus. 

It is our duty to take notice that no act of congress has granted 
any authority to any arbitrators in cases like this; and hence, 
though the former district attorney speaks in the award as if au- 
thorized to submit this case, he doubtless means that he was “ au- 
thorized”’ by the solicitor of the treasury or war department to do 
so, and not by any special law. As we are bound to know that 
neither he nor they were authorized by any law for that purpose, 
it follows, that any arrangement by the solicitor of the treasury, or 
by the war department, or by the district attorney, to refer such a 
claim, is not binding. Such submissions and awards are some- 
times useful, as they may be afterwards accepted and voluntarily 
enforced by the proper authority, as a guide to what is supposed 
to be nearly right and safe; but I can see no legal ground on 
which their execution can be compelled by a court of law. The 
case of the disputed title to the pea-patch, in the Delaware Bay, is 
familiar to most of us, where a most inconvenient delay has oc- 
curred in authorizing a reference of the dispute by a special act of 
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congress, it being conceded on all hands that no authority already 
existed for making such a reference. 

The demurrer to this plea must therefore prevail, and the case 
go to trial on the general issue. 


Supreme Court, Vermont, Windsor County, July Term, 1846. 
Euus Tuomas v. Epmunp S. Haypen ANpD OTHERS. 


A tender, if made to the person, is sufficient, if made at any time in season to 
count the money, or examine the goods tendered, before twelve o’clock at night. 
In an action grounded upon a claim of forfeiture, and brought to recover pos- 
session of premises, it is not necessary that the money should be brought into 
court. The receipt of rent for a subsequent year, is a waiver of all claim of 
forfeiture, based upon the non-payment of the rent for a previous year, and is 
an acknowledgment of the tenancy. 


Esecrment for a brick yard. Plea, the general issue. On trial 
the plaintiff proved his title to the premises, and the defendants 
claimed title under a lease from the plaintiff, which had passed, by 
assignment, to the defendant Hayden. An annual rent of $50,00 
was reserved in the lease. In 1840 Hayden paid the rent which 
had accrued for the year ending Oct. 23, 1840, for which the 
plaintiff executed a receipt. It did not appear that the rent which 
became due Oct. 23, 1837, had ever been. paid. Oct. 23, 1841, 
Hayden tendered to the plaintiff, at his dwelling-house, between 
nine and ten o’clock in the evening, the year’s rent which became 
due that day. This the plaintiff refused to receive for that pur- 
pose ; but he offered to receive it in payment of the rent which 
became due in 1837; but to this Hayden did not accede, but took 
the money away with him. The money tendered was not brought 
into court. The court below charged the jury, that, if the $50,00 
was tendered, as proved, still, if the tender was not made until 
after candle lighting, the plaintiff was entitled to recover. Verdict 
for plaintiff. Exceptions by defendants. 


Tracy and Converse, for the plaintiff. 
E. Hutchinson, for the defendants. 


The Court, per Kettoce, J., held, that the authorities cited in 
support of the charge of the court below were applicable to con- 
tracts, where a time and place is fixed for performance, and the 
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tender is made in the absence of the party who has a claim to the 
performance ; but that a tender, if made to the person, was suffi- 
cient, if made at any time in season to count the money, or ex- 
amine the goods tendered, as the case might be, before twelve 
o’clock at night; that the court, upon this point, acceded to the 
doctrine laid down in the case of Startup v. Macdonald, (6 Man. 
& Gr. (46 E. C. 8.) 593;) that, inasmuch as this action was 
grounded upon a claim of forfeiture, and was brought to recover 
the possession of the premises, it was not necessary that the money 
should be brought into court; citing McDaniels v. Reed et al. (17 
Vt. 674;) and that, for the purposes of this action, the receipt of 
the rent which accrued subsequent to 1837 was an acknowledg- 


ment of the existence of the tenancy, and a waiver of all claim of 


forfeiture based upon the non-payment of the rent which had 
accrued in 1837. 
Judgment reversed. 


Joun Lovesoy v. Ourver Wuarpr.e. 


A promissory note, executed and delivered on Sunday, except in a case of neces- 
sity or charity, is void under the law of Vermont; but to sustain this defence, 
the delivery, as well as execution, must be proved to have taken place on 
Sunday. 


AssuMPSIT upon a promissory note, signed by the defendant, and 
made payable to the plaintiff. Plea, non assumpsit. On trial it 
appeared that the note was written and signed on Sunday, the 
parties being then together at the defendant’s house ; but there 
was no evidence showing when the note was delivered to the 
plaintiff. The court below directed a verdict for the defendant ; 
to which decision the plaintiff excepted. 


Collamer and Barrett, for the plaintiff. 
W. M. Pingry and C. Coolidge, for the defendant. 


The Court, per Repriexp, J., held that a promissory note, 
executed and delivered on Sunday, in a case in which the obtaining 
the money upon that day was not clearly a matter of necessity, 
was void, under the statute of this state, which imposes a penalty 
for the exercise, on that day, of any “secular labor, business, or 
employment, except such only as works of necessity and charity,” 
though not void at common law ; but that, from the facts proved 
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in this case, the court would not presume that the note was 
delivered on Sunday ; and for want of express proof to this point 
the judgment of the county court was reversed. 


Titus Hurcmnson, Apm’r. or Jonn Ciark, v. Joun Perres. 


Action of tort ; lien of counsel ; audita querela ; assignment and notice ; plead- 
ing and evidence ; interest of a witness who is liable for counsel fees ; lien 


upon costs. 


Case against the defendant, as sheriff of the county of Windsor. 
The plaintiff alleged that one Ingraham, who was the deputy of 
the defendant, made a defective service of a writ of audita querela, 
in favor of Clark, upon a corporation; that a plea in abatement 
was filed in that case, and was overruled by the county court, to 
which decision exceptions were taken and filed; that a trial was 
then had upon the merits in the county court, and a judgment ren- 
dered in favor of Clark; and that that judgment was reversed by 
the supreme court upon the exceptions taken to the decision of the 
county court upon the plea in abatement, and final judgment was 
rendered upon that plea for the defendants in that case to recover 
their costs. Clark v. National Hydraulic Company, (12 Ver. R. 
435.) 

The defendant pleaded the general issue, and also a release 
from Clark of the cause of action, executed since the commence- 
ment of this action. The plaintiff replied, that this action was pro- 
secuted for the benefit of the bail and counsel of Clark in the ac- 
tion of audita querela, and that it was so prosecuted both by reason 
of the lien of the counsel upon the cause of action, and by virtue 
of an assignment of the cause of action from Clark to the bail and 
counsel, and notice to the defendant of such assignment prior to 
the execution of the release. The fact of the assignment and no- 
tice was traversed by the defendant. 

On trial, the defendant offered in evidence the release executed 
by Clark, —to the admission of which the plaintiff objected on the 
ground that it was in fraud of the lien of the counsel; but the 
county court overruled the objection. The defendant also offered 
Ingraham as a witness, who produced a discharge from the de- 
fendant of his liability, but who admitted that he had so far defend- 
ed this suit, had employed counsel, and was holden to pay them. 
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The plaintiff objected to his admission ; but this objection also was 
overruled. Verdict for the defendant. Exceptions by the plain- 
tiff. 


T. Hutchinson, for the plaintiff. 
L. Adams and C. French, for the defendant. 


The Court, per Royce, J., held, that, upon the pleadings, it be- 
came incumbent upon the plaintiff to prove the alleged lien, as 
matter of law, or to prove the alleged assignment and notice ; that 
the cause of action being a tort, the counsel in the original action 
had, by law, no such lien as they now claimed, but the whole was 
under the control of the party until judgment upon it was obtain- 
ed ; that the cause of action might, however, be the subject of an 
assignment, upon the consideration disclosed in this case ; that in- 
asmuch as there was evidence tending to prove such assignment 
and notice, the defendant was driven to substantiate his plea of not 
guilty ; and that the witness, Ingraham, who was called for this 
purpose, was incompetent, for the reason that, if the defendant 
succeeded, the attorneys for the defendant, who were employed 
by Ingraham, and whom he was holden to pay, would have a lien 
upon the costs recovered by the defendant, and Ingraham could 
compel them to enforce that lien and apply the costs in payment 
for their services. Judgment reversed. 


CuarLes Epmunps v. Gurpon H. Smita. 


Sale of chattels ; admissions of vendor, after sale and delivery, cannot affect the 
title of vendee ; acts of the parties admitted in evidence ; possession of vendor, 
after alleged sale, admissible as evidence tending to prove fraud in fact. 


Trover for a stage-coach. The plaintiff claimed title by virtue of 
an assignment of the property by one Leland, to himself, in trust, 
for the benefit of the creditors of Leland. The defendant justified 
the taking the property, as deputy sheriff, by virtue of a writ of at- 
tachment against Leland. 


Stoughton & Persons and Tracy § Converse, for the plaintiff. 
J. Collamer and N. Richardson, for the defendant. 


The Court, per Bennett, J., held, that a statement, in the bill 
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of exceptions, that there was proof of the execution of a release, 
imports that there was evidence of the signing, sealing and deliv- 
ery; that the naked declarations of a vendor, made after sale and 
delivery, are inadmissible as evidence against the vendee, — and 
that the same rule applies to the case of an assignment; and that 
evidence that the assignor, Leland, was in possession, after the as- 
signment, of the property sued for, and of a part of the other pro- 
perty assigned, apparently managing it as his own, and that he 
sold one article, was admissible, as tending to show the intentions 
of the parties, — the court saying, that if the vendor of several ar- 
ticles, sold at the same time, is subsequently in possession of any 
one of the articles, though it be not the particular article in ques- 
tion in the suit, that fact is competent evidence, as tending to prove 
fraud in fact. Judgment reversed. 


Tuomas F’. Hammonn, AssiGNeE IN Bankruptcy or Samueu Forp, 
v. 
Git, Wueewock anp Cartes Dana. 


A bankrupt, in a suit commenced by himself, and prosecuted by his assignee, is 
not a competent witness for the plaintiff, after his discharge. An agent, who 
collects and receives money for property sold on an execution in favor of his 
principal, is not liable in trover therefor to the owner of the property. A par- 
ty, who attaches joint property in an action against one or more part owners, 
and procures the whole to be sold on execution, and receives the proceeds, is 
liable in trover at the suit of the other part owner. 


Tus was an action of trover. Plea, the general issue. On the 
trial in the court below, it was proved that Ford, since the com- 
mencement of this suit, had instituted proceedings in bankruptcy, 
and had received a regular discharge under the act of congress, 
and he was offered as a witness on the part of the plaintiff. The 
defendants objected to his admission, and he was excluded by the 
court. The plaintiff gave evidence tending to prove that the pro- 
perty in question was owned by Ford, and John and George R. 
Moulton ; that the defendant Wheelock caused the property to be 
attached on a writ in his favor against the two Moultons; that the 
property was sold upon the execution obtained by him in his suit, 
and that the money for which it was sold was received by the de- 
fendant Dana, as the agent of Wheelock. The county court 
charged the jury, that the mere fact that Dana acted as the agent 
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of Wheelock, to receive the money when collected, was not suffi- 
cient to render him liable in this action; and that Wheelock was 
not guilty of a conversion, unless the whole of the property was 
sold by his knowledge and consent, or he received the money after 
the sale, knowing that the whole of the property was sold. Ver- 
dict for the defendants. Exceptions by the plaintiff. 


O. P. Chandler and J. Collamer, for the plaintiff. 
T. Hutchinson and Tracy § Converse, for the defendants. 


The Court, per Royce, J., held, that Ford was correctly ex- 
cluded as a witness, for the reason that, if the defendant succeeds, » 
Ford would be liable to an execution for the defendant’s costs, — 
distinguishing this from the case of a party to the record, who con- 
sents to testify against his interest; that the charge as to the de- 
fendant Dana was correct ; and that the charge as to the defendant 
Wheelock would have been correct, if he had first become impli- 
cated at the time of the sale, or subsequent to it; but that, inas- 
much as it was stated in the bill of exceptions, that he attached the 
property on process against the two Moultons, and it was not sug- 
gested that the attachment or levy was qualified as to amount of 
interest, it must be understood as a taking of the entire interest ; 
that in such case he is liable for whose benefit the property was 
sold, or who receives the avails, if a third person had an interest 
in the property ; that therefore the liability of Wheelock did not 
rest on his assent at the time of the sale; and that the limited in- 
structions of the court, requiring this proof, was erroneous. 

Judgment reversed. 


ABEL Barron v. Joun PetTrTeEs. 


Deposition ; caption; method of taking; where a deposition purports to be 
taken according to the laws of another state, it will be presumed that it was 
so taken, unless the contrary is shown. 


In this case, which was an action on the case against a sheriff for 
the neglect of his deputy to pay to the plaintiff, money collected 
by him, on execution in favor of the plaintiff. The Court, per 
Repriexp, J. held, that a deposition could not be received as evi- 
dence, the caption of which stated, that the witness “ being more 
than thirty miles from the place of trial,” (instead of “ living,” &c.) 
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was the cause of taking the deposition ; that whether a deposition 
offered in court, is taken according to the laws of another state is a 
mere question of law, which may be decided by the court, from 
their knowledge of the laws of such state ; and that, if the deposi- 
tion purports to be taken according to the laws of such state, the 
court, unless the contrary be shown, will presume that it was so 
taken. 
Judgment affirmed. 


E. Hutchinson, for the plaintiff. 
Tracy & Converse, for the defendant. 


Procror & Rosinson v. ILock Hutxs. 


Action on book account; indebitatus assumpsit ; entire contract, and cause of 
action. 


Boox Account. The auditor reported, that on November 30, 1840, 
the plaintiffs took a lease of a marble mill, which was to be man- 
aged by the defendant, ostensibly as the agent of the plaintiffs, 
but in reality, as between the parties, for his own benefit, and the 
defendant, on the same day, executed and delivered to the plain- 
tiffs a writing promising to save them harmless from all loss in 
consequence of having taken the lease, and also promising to pay 
them for all money, goods, provisions, &c. that they should advance 
for the use of those engaged in the mill, in case the proceeds of 
the mill should prove insufficient for that purpose. And the auditor 
found that the proceeds of the mill had been applied in part pay- 
ment of the advances made by the plaintiffs, and that the balance 
claimed by them in this action was justly due. The county court 
rendered judgment for the plaintiffs upon the report. Exceptions 
by the defendant. 


R. Washburn and P. T. Washburn, for the plaintiffs. 
C. French, for the defendant. 


The Court, per Bennett, J. held, that upon these facts, the 
action on book account might be sustained ; that the plaintiffs had 
the right to charge the goods when delivered, though not the right 
to sue ; that the plaintiffs might, upon these facts, have sustained 
indebitalus assumpsit, and in such case that action and the action 
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on book account were concurrent remedies ; and that there being 
no claim made by the plaintiffs under the clause of indemnity, the 
objection would not lie, that this action could not be maintained, 
for the reason that the contract, and so the cause of action, were 
entire. 

Judgment aflirmed. 


Roy Marruews v. Exxuior J. Kipper. 
Promissory note ; erasure ; evidence ; admissions of former owner. 


Assumpsit, brought by the plaintiff, as indorsee of a promissory 
note, against the defendant as indorser. ‘The indorsement was in 
these words, ‘‘ with recourse to me, Elliot J. Kidder; and the 
paper, after. the word “ with,” showed an appearance of having 
been scraped, from which the defendant claimed that the syllable 
out had been erased. The defendant objected to the admission of 
the note in evidence, without an explanation of the erasure ; but 
the county court overruled the objection. The plaintiff also offered 
in evidence another note, originally made payable to the defendant 
and indorsed by him in the same words, “‘ with recourse to me,” 
in connection with evidence that both notes were originally on the 
same paper, and were indorsed by the defendant at the same time. 
To the admission of this note the defendant objected, but it was 
admitted by the court. Verdict for the plaintiff. Exceptions by 
the defendant. 


W. M. Pingry, and C. Coolidge, for the plaintiff. 
Tracy & Converse, for the defendant. 


The Court, per Bennett, J. held, that there was no error in 
permitting the note in suit to go to the jury without any evidence 
tending to explain the erasure; that the admissions of a former 
holder of the note, made while he was the owner of the note, 
could not be given in evidence against a subsequent owner of the 
same note ; and that the second note offered was correctly admit- 
ted in evidence, as tending to rebut the inference which might be 
drawn by the jury from the appearance of the indorsement of the 
first note. 

Judgment affirmed. 


VOL. IX.—NO. VII. 33 
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Srepuen W. Garirritu v. Josep Fow er. 


The same effect is given by a sheriff’s sale in Vermont, as to passing the title of 
the property sold, as is given by any other sale, and no more. 


Trespass for certain personal property. It was admitted by the 
parties, that the property in question had once belonged to the 
defendant, and had been lent by him to one Freeman, and that it 
had been taken, and sold at sheriff’s sale, on an execution against 
Freeman, as his property, and had been sold by the purchaser at 
the sheriff’s sale, to the plaintiff, and that it had been taken from 
the plaintiff’s possession by the defendant. Judgment by the 
county court for the defendant. Exceptions by the plaintiff. 


S. R. Streeter, and Tracy § Converse, for the plaintiff. 
Walker & Slade, and J. S. Marcy, for the defendant. 


The Court, per Repriexp, J. held, that the same effect should 
be given to a sheriff’s sale in this state, as to passing the title to 
the property sold, as is given to any other sale, and not the effect 
which is given in England to a sale in market overt ; that such has 
been the tendency of the decisions in the cases which have arisen 
in this state in reference to the levy of execution upon hay and 
grain attached by copy left in the town clerk’s office, and sold 
without being removed ; and that there was no principle of policy 
requiring a different decision, but the contrary doctrine might, as 
in the case of authorized officers, be attended with serious incon- 


venience. 


Judgment affirmed. 





District Court of the United States, April, 1846, at Boston. 
Ex parte Barnes. 


A commissioner of the circuit court has not the power to issue a writ of habeas 
corpus, to take from jail a person committed by authority of the United States, 
and bring him before the commissioner, for the purpose of giving his deposi- 
tion before such commissioner, to be used in a cause pending in the district 


court, 
Whether a justice or judge ofa court of the United Statescan exercise the power 
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of issuing writs of habeas corpus ad testificandum, in vacation, even for the 
purpose of bringing witnesses into court at the approaching session ? — quere. 


Tus was an application by the marshal to be allowed certain 
fees for bringing witnesses from jail. The point raised in the 
case will appear from the opinion of the court, which was de- 
livered by 


Spracue, J. The question which has been argued by coun- 
sel in the present case is, whether a commissioner of the cir- 
cuit court has the power to issue a writ of “ habeas corpus,” to 
take from jail a person committed by authority of the United States, 
and bring him before the commissioner, for the purpose of giving 
his deposition before such commissioner, to be used in a cause 
pending in the district court. The first statute cited is that of 1812, 
chap. 25, vol. 2, sec. 1, which authorizes the circuit court to ap- 
point commissioners to take affidavits and bail. And the next is 
the statute of 1817, chap. 203, vol. 3, which authorizes such com- 
missioners to ‘ exercise all the powers that a justice or judge of any 
of the courts of the United States may exercise, by virtue of the 
30th section of the judiciary act” of 1789, chap. 20, vol. 1. By 
that section, power is given to “ any justice or judge of any court of 
the United States, any chancellor, justice or judge of a supreme or 
superior court, mayor or chief magistrate of any city, or judge of 
a county court, or court of common pleas of any of the United 
States” to take depositions. ‘‘ And any person may be compelled 
to appear”’ [before them] ‘in the same manner as to appear and 
testify in court.” 

It is urged that the clause authorizing the magistrate to compel 
the appearance of the witness, gives a power to issue a writ of 
‘“‘ habeas corpus,” to bring a prisoner from jail for that purpose. 
By the 14th section of the same statute, the supreme, circuit, and 
district courts of the United States are authorized to “ issue writs 
of ‘scire facias,’ habeas corpus, and all other writs not specially 
provided for by statute, which may be necessary for the exercise 
of their respective jurisdictions, and agreeable to the principles 
and usages of law.”’ And that either of the justices of the supreme 
court, as well as judges of the district courts, shall have power to 
grant writs of “ habeas corpus,” for the purpose of an inquiry into 
the cause of commitment, with a proviso, that the writ of habeas 
corpus shall not extend to persons in jail, unless they be prisoners 
under color of laws of the United States, or necessary to be brought 
into court to testify. By the statute of 1833, chap. 356, sec. 7, 
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vol. 4, further power is given to the justices and judges of the 
courts of the United States, to issue writs of “ habeas corpus.” 

The question is, whether the 30th section of the judiciary act, 
gives power to take prisoners from jail and bring them before the 
magistrate merely for the purpose of giving depositions. _ If it does, 
then all the magistrates therein named, including the state judges, 
and mayors of cities, possess it. And all the prisoners of the Uni- 
ted States are subject to it, and may be carried to any part of the 
district at the pleasure of the commissioner, or judge of a county 
court of the state, or the mayor of a city. Considering the danger 
and inconvenience of such a construction, and that the power to 
issue writs of “ habeas corpus” is given to the courts and judges of 
the United States by other statute provisions, guarding and limit- 
ing its exercise, and that the words of the section relied upon, are 
satisfied by the usual modes of compelling attendance, I do not 
think that, by the true construction of the 30th section of the judi- 
ciary act, it confers the power to issue writs of “ habeas corpus” 
now contended for. Judge Conkling, in his treatise, page 247, 
intimates the opinion, that the power to issue writs of habeas corpus 
ad testificandum is confined to the courts of the United States, and 
cannot be exercised by a justice or judge of such courts in vaca- 
tion, although for the purpose of bringing witnesses into court at 
the approaching session. 


George T. Curtis, in support of the application. 


Supreme Court of Ohio, Cuyahoga County. 


Wituum R. Ricwarpson v. Huron Beese. 


The section of the statute of Ohio entitled ‘‘an act to prevent kidnapping,” 
which forbids any person from attempting or assisting to carry any black or 
mulatto person out of the state, without proving his right before some judge 
or justice of the peace in the county, is absolutely null and void, under the 
decision of the supreme court of the United States, in the case of Common- 
wealth of Pennsylvania v. Prigg. 

An arrest and detention, under a mittimus charging the person arrested with 
kidnapping, under said section, and not proving property before removal, but 
not averring that the person carried away was a freeman, are illegal. 

Every mittimus must substantially show that the accused is charged with some 
definite offence, or it cannot be sustained. 


Tus was a writ of habeas corpus, directed to the sheriff of Cuy- 
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ahoga county, directing him to bring in the body of William R. 
Richardson. The sheriff returned, in obedience to the writ of 
habeas corpus, that he took Richardson into custody on the 10th 
day of June, 1846, and now detained him in custody by virtue of 
a mittimus issued by John Barr, Esq., one of the justices of the 
peace in Cuyahoga county; and a certified copy of the mittimus 
was made a part of the sheriff’s return. The mittimus recited 
that ‘“* Whereas, William R. Richardson of the county aforesaid, 
has been arrested on the oath of James A. Briggs, for that, at the 
township of Cleveland, in said county, on or about the 30th May, 
1836, William R. Richardson did knowingly aid in carrying one 
Alfred Berry, a black man, and a resident of said Cuyahoga 
county, of the state of Ohio, without taking said Alfred Berry 
before any judge or justice of the peace in said county, and with- 
out establishing his right of property in said Alfred Berry, agree- 
ably to the laws of the United States, before any judge or justice 
in said county, and has been examined by me John Barr, one of 
the justices,” &c. “ on such charge, and required to give bail in 
the sum of one thousand dollars,” &c., ‘“‘ which he failed to do. 
Therefore,” &c. 


B. B. Taylor, for Richardson. 
H. Foot and B. White, for Beebe. 


Woon, C. J. delivered the opinion of the court, in which Bur- 
cHarD, J. concurred. ‘The statute on which this prosecution is 
based is the second section of an act entitled “an act to prevent 
kidnapping,” found in Swan’s Statutes, p. 600, which provides 
“That no person or persons shall, in any manner, attempt to carry 
out of this state, or knowingly be aiding in carrying out of this 
state, any black or mulatto person, without first taking such black 
or mulatto person before some judge or justice of the peace in the 
county where such black or mulatto person was taken, and there, 
agreeably to the laws of the United States, establish by proof his 
or their property in such black or mulatto person.” 

The section of the statute was designed to be applied, exclusive- 
ly, to that unfortunate class of persons who owed service in one 
state, and escaped into another, and to those by whom they were 
arrested or seized. ‘The constitution and laws of the United States 
recognize slavery, and protect the owner in the enjoyment of this 
species of property. ‘This prosecution was set on foot, as shown 
by the mittimus, on the ground that Berry was a slave, and was 
seized and taken out of the state without a right of property in 
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him being first established. In the case of the Commonwealth o, 
Pennsylvania v. Prigg, the supreme court of the United States 
have decided, that the owner of a slave, either by himself, or agent, 
may pursue, arrest and return him to the state from whence he 
fled, without the aid of the state authority, and that all state legis- 7 
lation which interferes with, or embarrasses such arrest, is unconsti- 
tutional and void, and that all legislation on the subject is exclu- 
sively vested in congress. 

Every mittimus must, substantially, show that the accused is 
charged with some definite offence, or it cannot be sustained. No 
man should be deprived of his liberty, unless his caption and deten- 5 
tion are authorized by law. Upon the face of this mittimus, what 
has Richardson done? He has arrested a slave and taken him 
out of the state, without proving his right before the state author- 
ity, and this state legislation, in such a case, is absolutely null and 
void, under the decision of the supreme court of the United 
States. 

It was said, on the hearing, that it did not appear but that Berry 
was a freeman, from the mittimus before the court, and that Rich- 
ardson was therefore properly charged with kidnapping, under the 
first section of the act. It was, however, successfully answered, 
that it is not averred that Berry was a freeman, and the offence is 
charged to be the not proving property before removal. Unless 
property may therefore exist in a freeman, the mittimus itself 
shows that Berry was a slave, and the prosecution instituted on 
that ground. Iam, therefore, of the opinion that the arrest and 
detention of Richardson are illegal, and direct him to be dis- 


charged. 
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District Court of the United States, October, 1846, at Boston. 
In Admiralty. 


Sparks, Libellant, v. Kirrrepce. 


The owner of the cargo cannot be held to contribute, in general average, towards 
the expenses of repairs of the vessel, when the cargo is in safety, and receives j 
no benefit therefrom. 

Semble ; — When no other vessel can be procured to take the cargo, and it would 
perish, or be of no value if left, if the expenses of repairs exceed the benefit 
to the ship-owner therefrom, such excess should be paid by the cargo, if in- : 
curred for its benefit. But whether such payment should be made by general 
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average, quere. 
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Tus was a libel in behalf of the owner of a vessel against the 
owner of her cargo, for a general average contribution. The ves- 
sel was bound to Boston, and was accidentally stranded near Ed- 
gartown ; the cargo was taken out and put in safety, and subse- 
quently the vessel was got off, repaired, and the cargo taken on 
board and delivered in Boston. The libellant claimed the right to 
charge in general average the expenses incurred in getting the ves- 
sel off, after the cargo was landed. The respondent denied his 
right so to do, and this was the only question submitted to the 
court. 

For the libellant it was contended, (1) that by usage and custom 
in Boston, the expenses were to be contributed for ; and he intro- 
duced evidence to prove such usage; (2) that independently of 
any usage, the same were proper subjects for contribution. 


D. A. Simmons, for the libellant. 
F. C. Loring, for the respondent. 


Spracue, J. held that the proof of usage was not sufficient; that 
though, generally speaking, it might be the practice in the port of 
Boston, so to adjust similar cases, yet it appeared that the usage 
was not uniform, and therefore it was of no weight in determining 
the question. The general principle of law was, that when sacri- 
fices were made, or expenses incurred for the general benefit, all 
the parties interested should contribute. In the present case, when 
these expenses were incurred, the cargo was in safety ; it could 
not be said that the cargo was saved, or relieved from peril by the 
expenses of getting the vessel off. ‘The only ground on which the 
claim could be made would be that they were incurred for the fur- 
therance of the voyage, and in order to its completion. If this was 
so, then the expenses of repairs should also be charged in general 
average, for they stand on the same ground. But this could not 
be maintained. The cargo cannot be held to contribute unless it 
receives a benefit. 

Often the right of the master to detain a cargo while he makes 
repairs is a burthen upon the shipper, and is of no benefit to him 
except in extraordinary cases; as where no other vessels can be 
procured to take it and the cargo would perish or be of no value 
if left. In such a case, if the expenses of repairs exceeded the 
benefit to the ship-owner therefrom, it is manifest that such excess 
should be paid by the cargo if incurred for its benefit, but whether 
such payment should be made by general average or payment of 
the whole excess, there seemed to be some diversity of opinion. 
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The following authorities, among others, were adverted to. 1 
Magens, 67; 2 Phillips Ins. 86 ; 4 Mass. Rep. 550-555; 2 Pick. 
Rep. 9-11; Stevens & Benecke, 75; 2 Metc. Rep. 143, 144; 
Abbott on Shipping, 8. & P.’s notes, 575; 3 Maule & Selwyn, 
482; Stevens & Benecke, 139, and note (a), 141. 

In the present case, the general rule, according to the authori~ 
ties, was in accordance with the general principle, and the owner 
of the cargo could not be held liable to contribute towards the ex- 
penses of getting off the vessel. 





Recent English Decisions. 





Exchequer of Pleas, Easter Term, 1846. 


Tuornetr v. Hares. 


Sate sy Avction—Purrinc. A sale by auction announced to be ‘ without re- 
serve,’’ is void, if the vendor employs a party to bid on his behalf, without 
giving notice of the fact. 


Dest, for money had and received to the use of the plaintiff, 
and on account stated. Plea, non assumpsit. At the trial, be- 
fore Pollock, C. B., at the Westminster Sittings, after Michaelmas 
term last, the following facts appeared: The action was brought 
to recover £315, paid by the plaintiff to the defendant, an auc- 
tioneer, by way of deposit, upon the sale of the lease of premises 
called ** The Bell,”’ wine vaults, in Shoreditch, on the ground that 
the sale was void, by reason of the employment of a puffer to en- 
hance the price. The premises in question were sold by auction 
to the plaintiff, for the sum of £1,675, under certain conditions of 
sale, which stated, amongst other things, that the highest bidder 
should be the purchaser. The auctioneer stated, at the time of the 
sale, that the premises were to be sold without reserve. It ap- 
peared that a person named Fry, had, by direction of one Walker, 
the vendor of the premises in question, been referred to as the 
party to give information as to the premises: ke had also been 
employed by Walker on previous occasions. It also appeared that 
a person named Robinson attended the sale, and bid against and 
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immediately before the plaintiff. Fry was also present, bidding 
himself, and directing Robinson by signs when to bid, and when 
to stop. The plaintiff’s case was, that Robinson was the puffer 
employed, by Fry, the agent of Walker, the vendor, to enhance 
the price of the premises ; and accordingly the plaintiff’s counsel 
proposed to ask Robinson what passed between him and Fry on 
the morning of the sale. This was objected to, on the part of the 
defendant, on the ground of the absence of proof of Fry’s being 
the agent of Walker. The learned lord chief baron received the 
evidence, and it then appeared that on the morning of the sale, 
Fry directed Robinson to attend and bid, which he accordingly 
did. Under these circumstances, the jury found a verdict for the 
plaintiff, damages £315, leave being reserved to the defendant to 
move to enter a nonsuit, if the court should think the evidence was 
improperly received. 


Humphrey, having obtained a rule nisi accordingly or for a new 
trial, — 


Byles, Serj., F. Robinson, and Wordsworth showed cause. First, 
there is ample evidence of Robinson being a puffer employed by 
Fry, and of Fry being the agent of Walker, the seller. There is 
also evidence of Fry himself being a bidder. Secondly, where 
premises, as in the present case, are to be sold “ without reserve,” 
the sale will be vitiated, if the vendor employs a party to bid at the 
sale, and thereby enhances the price. So, where the owner of 
property employs puffers to bid, without any declaration of the 
fact, the highest bidder cannot be compelled to complete the con- 
tract. Howard v. Castle, (6 Term Rep. 642); Crowder v. Austin, 
(3 Bing. 368); Wheeler v. Collier, (1 Moo. & Mal. 122); The 
King v. Marsh, (3 You. & Jer. 331.) The law is stated, in simi- 
lar terms, in Kent’s Commentaries, vol. 2, p. 425, and in Sugden’s 
Vendor and Purchaser, p. 13. In Bexwell v. Christie, (Cowp. 
395,) Lord Mansfield and the rest of the court treated a private 
bidding, by or on behalf of the vendor, as a fraud ; and this view 
of the question has been adopted by the common law courts. In 
Woodward vy. Miller, (Ante. Chance. 6,) the vendors had privately 
instructed a person to bid up to certain sums, in order that the lots 
should not be sold under those prices. The person accordingly 
bid up to £650, and the estate was bought by the defendant at 
£690. It was held, in suit for specific performance against the 
defendant, the purchaser, that he had no defence. There, how- 
ever, the estate was bought at a much higher price than the party 
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employed to bid had named; and the judgment, moreover, pro- 
ceeded on the ground that the defendant refused to take an issue 
to try a disputed fact. So in Branley v. Alt, (3 Ves. 619. a,) the 
purchaser was compelled to complete the purchase ; but there he 
had bought the estate at a much higher price than the puffer had 
bid, and besides, he had paid the auction duty. In Canolly v. 
Parsons, (Ibid. 625,) no judgment was given on the question of 
puffing. Meadows v. Tanner, (5 Madd. 34,) shows that where 
estates are put up for sale, “without reserve,” and the vendors 
employ a puffer who actually bids, a bill for a specific performance 
will not lie against the purchaser. In the present case the auc- 
tioneer stated that the sale was to be without reserve. In Smith v. 
Clarke, (12 Ves. 477,) the court did not determine the question 
whether a bidding on the part of the vendor, for the purpose of 
enhancing the price, vitiated the sale. 


Humfrey, contra, contended, first, that there was no evidence of 
Fry being the vendor’s agent, so as to render his statements ad- 
missible against the defendant; and secondly, assuming them to 
be admissible, that the plaintiff was not entitled to recover the 
deposit. 


Potiock, C. B. We will take time to consider whether the evi- 
dence in this case ought to have been received. If it was properly 
admitted, the plaintiff is entitled to the verdict. The authorities 
cited by my brother Byles, of Howard v. Castle and Wheeler v. 
Collier, establish that, in the ease of a sale without reserve, if a 
puffer be employed without notice of his being there to protect the 
interest of the seller, the sale is void. It is said, that a different 
doctrine prevails in the courts of equity. I adopt the law as laid 
down by Lords Mansfield, Kenyon, and Tenterden, and think that 
the decisions in the courts of law and equity may be reconciled. 
There is no distinction between a puffer bidding up to the buyer, 
or bidding by him, at a different stage of the sale; and if there 
were, it would not apply to this case, as here Robinson was a 
puffer, and bid immediately before the plaintiff. The only distinc- 
tion between the cases in equity and at law is, that in the former 
there may be a reserved bidding without notice. But that does 
not apply to the present case, where the sale was distinctly stated 
and understood to be without reserve ; and it matters not whether 
that announcement is made by the particulars of sale or by parol. 
The result is, that the plaintiff is entitled to recover his deposit, if 
he has proved that Robinson was a puffer on behalf of the vendor. 
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Parke, B. If there is any proof of Fry being the vendor’s agent, 
then, as he bid himself, and employed another to bid also, there 
were two persons bidding after a notification by the auctioneer of 
the sale being without reserve. ‘The sale, therefore, is void, on 
the ground of fraud, and the plaintiff is entitled to recover his de- 
posit. As regards the present case, there is no difference in the 
law, either in the courts of law or equity. Lords Mansfield, Ken- 
yon, and Tenterden have expressed their opinion, that where a 
seller employs a party to ‘protect property which is to be sold to 
the highest bidder, although the stamp acts may authorize such a 
course, still the fact ought to be notified to the public. In equity, 
the employment by a vendor of a person to bid at a sale, is not a 
fraud, although not notified, but in law it is otherwise. But all the 
cases, both in law and in equity, agree in this, that if more persons 
than one are employed to bid, that amounts to fraud, as only one 
is necessary, and the employment of more can only be to enhance 
the price, and therefore renders the sale void. And if it be an- 
nounced, either publicly or by the particulars of sale, that the sale 
is to be without reserve, all the cases in equity decide, that if a 
person is employed to bid, the sale is vitiated, inasmuch as the 
seller has in fact announced that he will not take that step. This 
was determined in a case before Sir John Leach; and the decision 
of Vice Chancellor Knight Bruce, if examined, will be found to 
maintain the same doctrine, that if a sale is advertised generally, 
without any statement of its being without reserve, it is not a fraud 
to employ a person to bid, but that the employment of such a per- 
son renders the sale void, if the sale is to take place without re- 
serve. It is unnecessary to say whether a sale would be valid, if 
the vendor without notice employs a person to buy the property in. 
In the present case, the sale was without reserve, and two persons 
were employed to puff. The sale, therefore, was invalid, and the 
deposit must be returned. 


Piatt, B. Assuming that Robinson was authorized by Walker 
as a puffer, can the defendant retain the deposit? If we look at 
the contract, we cannot doubt that the deposit was obtained by 
fraud, as a puffer was employed to enhance the sale in violation of 
the terms of the contract. Therefore, without going through the 
cases, it is clear, that the defendant, the auctioneer, cannot retain 
the deposit. Subject, therefore, to the question of fact, the rule 
must be discharged. 

The court afterwards held, that there was sufficient evidence of 
Fry being the agent of the vendor; and the rule was accordingly 


discharged. 
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Digest of American Cases, 


Selections from 8 Metcalf’s (Mass.) Reports. (Continued from page 280.) 


REPLEVIN. 

A plaintiff in replevin, against whom 
a judgment is obtained for a return of 
the goods replevied, is bound by the 
bond prescribed by the Rev. Sts. c. 
113, as well as by that prescribed by 
St. 1789, c. 26, to restore the goods in 
like good order and condition as when 
taken. Parker v. Simonds, 205. 

2. After a debtor’s goods were seized 
on a writ of attachment, and also on an 
execution, he was discharged under the 
United States bankrupt law of 1841: 
The goods were replevied, and the de- 
fendant in replevin obtained judgment 
for a return thereof, and brought a suit 
on the replevin bond. Held, that he 
was entitled to recover, as damages, 
the full value of the goods, if it were 
not shown that their fuil value was not 
necessary to satisfy the execution on 
which they were seized. Jb. 

3. A plaintiff in replevin, after re- 
plevying articles of household furniture, 
horses, &c. sold part thereof, and so 
used other parts, as to lessen their 
value: The defendant in replevin ob- 
tained judgment for a return of the 
property replevied, and twelve per cent. 
damages and costs, which were paid: 
Twelve months after said judgment 
was rendered, the defendant in replevin 
sued out a writ of return, upon which 
the officer returned that he could not 
find the property: The defendant in 
replevin then brought his action on the 
replevin bond. eld, that he was en- 
titled to recover the value of the prop- 
erty, as set out in the bond, with six 

er cent. damages from the time of the 
judgment forareturn. Ib. 

4. A., being deceived by false repre- 
sentations made to him by B., sold 


goods to B., and took his promissory 
note for the price: B. sold part of the 
goods, and received payment therefor : 
A. rescinded the contract of sale, on the 
ground of the fraud practised on him 
by B., and brought an action against 
B., to recover the money received by 
him for the goods which he had sold, 
and directed the officer to attach B.’s 
property, but did not specify the prop- 
erty to be attached: The officer at- 
tached, on A.’s writ, and on other 
writs against B., the residue of the 
goods sold to him by A., and A. en- 
tered and prosecuted his said action : 
A. afterwards gave notice to the officer 
that he had rescinded the contract of 
sale to B., and after demanding of the 
officer the goods which he had thus 
attached, brought an action of replevin 
against him to recover those goods. 
Held, that A. had not affirmed any 
part of the contract of sale to B., and 
that he was not precluded from main- 
taining his action of replevin against 
the officer. Browning v. Bancroft, 
278. 


REVIEW. 

S. drew an order on P., his em- 
ployer, requesting P. to pay his wages, 
from month to month, as they should 
become due, to L., and P. accepted the 
order and made several payments to 
L.: P. was afterwards summoned as 
trustee of S., ina suit brought by C., 
and L. had notice of the trustee pro- 
cess, but did not give notice to P. that 
he claimed any further payments on 
the order, or that he had advanced any 
money upon it: P. was charged as 
trustee of S., but by mistake, in enter- 
ing the judgment, it appeared by the 
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record that he was discharged. Held, 
on a writ of review brought by C. to 
reverse this judgment, that L. could 
not be permitted to come in as a party, 
and show that said order, though pur- 
porting to be a naked authority to re- 
ceive S.’s wages, was given for value, 
&c., and was an assignment of the 
wages, and thus prevent a reversal of 
the judgment entered by mistake. 
Carrique vy. Bristol Print Works, 444. 

2. When one, who is summoned as 
trustee of a principal defendant, is 
charged by the court, but, by mistake 
in entering the judgment, the record 
shows that he was discharged, and he 
thereupon takes out execution against 
the piaintiff for costs, and collects them, 
the plaintiff is entitled, on a writ of 
review, to a reversal of the judgment 
entered, and to have such a judgment 
as he originally ought to have had, and 
also to a judgment against the trustee 
to recover back the costs paid to him on 
his execution. Ib. 


SALE. 

If A., who is not licensed to sell 
spirituous liquor, takes money of B. for 
some other article, which Bb. receives 
from him, and B. thereupon takes A.’s 
spirituous liquor, without any words 
concerning it, this constitutes a sale of 
the liquor, and A. is guilty of a viola- 
tion of the Rev. Sts. c. 47, if any 
part of the money is given by B. and 
received by A. in payment for the 
liquor. Commonwealth v. Thayer, 525. 


SPECIFICATION. 

The 57th rule of the court, requiring 
a party ‘‘to file a statement in writing 
of any specific or substantive matter of 
discharge or avoidance, which he pro- 
poses and intends to give in evidence on 
trial,’’ does not apply to matter offered 
in evidence by way of rebutting the 
evidence introduced by the other party. 
Parker v. Green, 137. 

2. When the specification, to which 
a party is entitled by the 57th rule of 
the court, of the matter of discharge or 
avoidance which the other party in- 
tends to give in evidence, is bad for 
generality, it should be objected to for 
that cause, before trial, and the court 
will order it to be amended. If it be 
not objected to before trial, it cannot be 
treated as a nullity at the trial, but the 
party who files it may give in evidence 
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the particulars of that which is therein 
stated generally. Robinson v. Wads- 
worth, 67. 

3. Under the rules of practice adopted 
by the court of common pleas, when 
the defendant, in his specification of 
defence, relies on a discharge under 
the insolvent law, and the plaintiff ad- 
mits the discharge, but denies its 
validity, on the ground of fraud com- 
mitted by the defendant, the plaintiff 
has the rightto open andclose. Rolbin- 
son v. Hitchcock, 64. 


TOWN. 

The provision in the Rev. Sts. c. 18, 
§ 7, that when the pulling down of a 
building, by direction of firewards, 
shall be the means of stopping a fire, 
the owner of such building shall be 
entitled to recover reasonable compen- 
sation therefor from the town, does not 
apply to a building which is pulled 
down, by such order, after it is so far 
burnt, that it is impossible to save it 
from destruction by fire. Taylor v. 
Inhabitants of Plymouth, 462. 


TRESPASS, 

Where a person in possession of 
mortgaged premises, claiming under 
the mortgagor, refuses to yield the pos- 
session to the mortgagee, upon his en- 
try after condition broken, the mort- 
gagee may maintain an action of tres- 
pass against him, for mesne profits, 
although the entry may not have been 
sufficient, under Rev. Sts. ec. 107, 
for the purpose of foreclosure. North- 
ampton Paper Mills v. Ames, 1. 

2. Where one has cut down and 
peeled trees on another’s land, under a 
valid agreement that he shall have the 
bark, the bark becomes his property, 
and he has a right to enter upon the 
land and take it away ; and is not liable 
to an action of trespass for so doing. 
Nettleton v. Sikes, 34. 

3. An action of trespass will not lie 
against an officer for serving a warrant 
issued in legal form, by a court having 
jurisdiction, and directing him to arrest 
a party, even though the proceedings 
of the court in issuing the warrant may 
have been erroneous. Donahoe v. Shed, 
326. 

4. By the common law, a party into 
whose land agisted cattle escape, and 
there do damage, may maintain an 
action of trespass against the general 
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owner of the cattle, or against the 
agister, at his election ; and this law is 
not altered by the Rev. Sts. c. 113, § 4. 
Sheridan v. Bean, 284. 

5. A disseizee, having a right of en- 
try, and entering peaceably on Jand, no 
one being thereon, and taking posses- 
sion under his title, thereby acquires 
the right to maintain an action of tres- 
pass against the disseizor and others, 
for a subsequent breach and entry. 
Tyler v. Smith, 599. 


TROVER. 

A cow going at large in the high- 
way, without a keeper, joined a drove 
of cattle, without the knowledge of the 
driver, and was driven to a distant 
place, and there pastured with the other 
cattle: The owner of the cow called 
on the driver, after his return, made 
inquiries, and demanded the cow: On 
the return of the drove, a few months 
afterwards, the driver delivered the cow 
to the owner, who received her. Held, 
in an action of trover against the driver, 
that his omission to deliver the cow, 
on demand, was not evidence of a con- 
version. Wellington v. Wentworth, 
548. 

2. A surveyor of highways lawfully 
removed wood which was placed within 
the limits of the highway, and gave 
notice to the owner of the wood where 
he had put it, and told him he might 
have it on paying for the removal of it. 
Held, in an action of trover, by the 
owner of the wood, against the sur- 
veyor, that there had been no conver- 
sion. Plumer v. Brown, 578. 


TRUST. 
A mortgage deed, given by the prin- 
cipal maker of a promissory note to his 
surety on the note, conditioned that 
the principal will pay the note and save 
the surety harmless, creates a trust and 
an equitable lien for the holder of the 
note; and the surety holds the mort- 
gaged property subject to such trust 
and lien, even after the holder’s claim 
on him to pay the note is barred by 
the statute of limitations, and though 
the property, as between mortgagor 
and mortgagee, may have become ab- 
solute by foreclosure. Eastman v. Fos- 
ter, 19. 
2. The trust created by such mort- 
gage is notsecret ; and when the mort- 
gage is recorded, it gives constructive 
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notice of the trust to all creditors and 
purchasers, so that they cannot, by 
attachment or grant of the mortgaged 
property, take it discharged of the 
trust ; and the assignment of the mort- 
gagor’s estate, under the insolvent law 
of 1838, ¢. 163, will not, by virtue of 
§ 5 of that statute, defeat the trust. Jd. 


TRUSTEE PROCESS. 
When the proportional shares of a 
fund, held by a trustee for four ces/uis 
que trust, have been adjusted on a bill 
in equity brought against him by three 
of them, after the happening of the 
contingency on which the fund was 
to be paid to them, he may be com- 
pelled, by the trustee process, to pay 
the share of the other cestui que trust 
to his creditors. Haskell v. Haskell, 
545. 


USE AND OCCUPATION. 

In a suit for use and occupation, the 
plaintiff may give in evidence, as proof 
of his title to the land, a deed thereof, 
made to him by A., B. and C., averring 
themselves to be ‘‘ authorized by the 
members of St. T. Church, for that 
purpose,”’ although the deed is signed 
and sealed by them as grantors, and 
the covenants therein are made by them 
personally, and not as attorneys of said 
church. Cobb v. Arnold, 398. 

2. And in such suit, if it be proved 
that the defendant occupied the land, 
as tenant of the plaintiff, by his permis- 
sion, and on a promise, express or im- 
plied, to pay him for such use and 
occupation, the defendant cannot be 
permitted to dispute the plaintiff’s 
title; and the plaintiff is entitled to 
recover, without reference to the com- 
parative strength and validity of his and 
the defendant’s title to the land. Jb. 


WARRANT. 

The justice of a police court made a 
certificate on a complaint, that it was 
sworn to before him on the 2d_ of 
May, 1843, and issued a warrant, 
which was on the same paper, dated 
April 2d, 1843, commanding an officer 
to arrest the party ‘* mentioned in the 
above complaint:’’ The officer arrest- 
ed the party, and was afterwards sued 
by him, in an action of trespass, for the 
arrest. Held, that as it appeared on 
the face of the warrant that it issued 
after the complaint was made, and as 
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jt was a warrant in due legal form, it 
furnished a justification of the arrest. 
Donahoe v. Shed, 326. 


way. 

By the true construction of the Rev. 
Sts. c. 51, § 1, when that part of a road 
which is wrought for travelling is hid- 
den by snow, and a path is beaten and 
travelled on the side of the wrought 
path, persons meeting on such beaten 
and travelled path are required to drive 
their vehicles to the right of the middle 
of such path. Jaquith v. Richardson, 
213. 

2. An action on the Rev. Sts. e. 25, 
§ 22, to recover damages of a town, 
for an injury caused by reason of a 
defect or want of repair in a highway 
which the town is by law obliged to 
repair, is not an action respecting an 
easement on real estate, within the 
meaning of St. 1840, c. 87, § 1, and 
therefore cannot be originally com- 
menced in the supreme judicial court. 
Hunt v. Inhabitants of Hanover, 343. 

3. An action against a town, on the 
Rev. Sts. c. 25, § 22, to recover dam- 
ages for an injury received by reason 
of a defect or want of repair in a high- 
way which the town is by law obliged 
to repair, cannot be maintained by a 
party who goes out of the highway, 
because of the defect therein, into the 
adjoining land, and there receives an 
injury. Tisdale v. Inhalitants of Nor- 
ton, 388. 

4. The selectmen of a town viewed 
a highway, in company with the own- 
ers of the adjoining lands, and ordered 
the fence against the highway to be 
moved back: The fence was accord- 
ingly moved back, and was continued 
more than twenty years in the place 
where it was then put. eld, that the 
fence, so moved and continued, was, 
under Rev. Sts. c. 24, 61, to be 
deemed and taken as the true boundary 
of the highway ; there being no records 
or monuments by which the boundary 
could be made certain. Plumer v. 
Brown, 578. 

5. The ninth section of the act in- 
corporating the city of Lowell, (St. 
1836, c. 128,) did not entitle an owner 
of land adjoining a street in that city 
to compensation for damages sustained 
by the raising or lowering of the 
street: Damages in such case were 


first provided for by the Rey, Sts. ce. 25, 
§6. Brown v. City of Lowell, 172. 

6. County commissioners cannot le- 
gally issue a warrant for a jury to 
estimate damages caused by the raising 
or lowering of a highway or town way, 
until they have caused formal notice of 
the application for a jury to be given to 
all parties interested ; and the verdict 
of a jury ordered without such notice 
must be disallowed. Jd. 


WILL. 

Although an unrevoked will, which 
is lost or destroyed, may be admitted 
tu probate, upon parol proof of its con- 
tents, yet it will not be so admitted, 
unless the evidence of its whole con- 
tents is most clear and satisfactory. 
Davis v. Sigourney, 487. Durfee v. 
Durfee, 490, note. 

2. A testator devised part of his real 
estate to the legal heirs of his deceased 
brother S.: At the time of the testator’s 
decease, the legal heirs of S. were six 
of his children living, eleven children 
of his deceased daughter D., and three 
children of his deceased son L. Held, 
that the heirs of S. took per stirpes, and 
not per capita, to wit, his living child- 
ren one eighth each, the children of D. 
one eleventh of one eighth each, and 
the children of L. one third of one 
eighth each. Daggett v. Slack, 450. 

3. A testator devised and bequeathed 
to his wife the use and improvement 
of all his estate, real and personal, 
during her widowhood ; made her the 
executor of his will ; and died without 
issue, and without making any further 
disposition of his property: His wift 
survived him, remained a widow, and 
had the use and improvement of all his 
estate during her life. Jleld, that the 
residue of the personal property of 
the testator vested, on his death, one 
half in his widow, and the other half 
in his heirs at law, by virtue of St. 
1805, c. 90,§ 2; and that, upon her 
decease, her executor was entitled to 
one half of such residue. Nickerson v. 
Bowly, 424. 

4. A testator bequeathed to his 
mother the income of $8000, and or- 
dered that sum to be placed in the 
hands of trustees, and that they should 
invest it in bank stock, or lend it on 
mortgage, and pay the income or in- 
terest, which they might receive, to 
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his mother, half yearly: He also gave 
to his mother the right to dispose of 
said $8000 by will, and directed that, 
if she should die intestate, the same 
should be divided among her heirs: 
After bequeathing several pecuniary 
legacies, the testator gave to his wife, 
during her life, the income of all the 
residue of his estate, real and personal, 
and directed said residue to be placed 
in the hands of the same trustees, 
whom he empowered to invest it in 
bank stock, or lend it on mortgage, 
and directed them to pay the income 
or interest, which they might receive, 
to his wife, half yearly, and also em- 
powered the trustees to sell any part 
of his real estate, with the consent of 
his wife, ‘‘the amount so sold to be 
invested and remain the same as the 
personal estate left in trust for her 
benefit ;’’ and also directed that, on 
the death of his wife, $1500 of the 
property so bequeathed in trust for her 
should be given for the support of a 
school, and that the remainder thereof 
should go to his mother, and, in case 
of her death, to her heirs: The testa- 
tor appointed his executors to be 
trustees of the property given, as afore- 
said, for the benefit of his mother 
and wife. Held, that the testator’s 
mother was not entitled to the interest 
of $8000, half yearly, out of the gen- 
eral funds of his estate ; but that the 
trustees were bound to invest $8000 
for her benefit, and to pay her, half 
yearly, such income or interest as they 
should receive, deducting the costs and 
charges of the trust, and subjecting her 
to losses, if any, on the investments 
bona fide made. Clark v. Foster, 568. 

5. A testator, after devising and be- 
queathing real and personal property, 
directed that his executor should ‘* hold 
in his own hands and keeping, and to 
his own use and benefit, as a compen- 
sation, and as pay for his care and dili- 
gence in the settlement of the estate, 
and for other considerations, the sum of 
three per cent. on the amount of the 
whole inventory of the same, also the 
whole sums that accrue during the set- 
tlement of the same.’’ Held, that the 
executor was entitled only to three per 
cent. on the amount of the whale in- 
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ventory, and three per cent. on the 
sums that accrued during the settlement 
of the estate, except the income arising 
from the real estate devised. Manning 
v. American Board of Commissioners 
for Foreign Missions, 566. 


WITNESS. 

Where, in an action on a contract 
alleged to be joint, one of the defend- 
ants is defaulted, and the other goes to 
trial, the defaulted party is not, since 
the repeal of St. 1834, c. 189, and the 
substitution of Rev. Sts. c. 100, §§ 6, 7, 
a competent witness for the other, to 
prove that the contract was not joint. 
Bull v. Strong, 8. 

2. A clerk of a corporation is a com- 
petent witness to identify its books and 
verify its records, though he is a 
member of the corporation, and in- 
terested in the suit in which those 
books and records are used as evidence. 
Wiggin v. Freewill Baptist Church in 
Lowell, 301. 

3. A conviction of larceny before a 
justice of the peace, in a case within 
his jurisdiction, and a performance of 
the sentence, render the convict an in- 
competent witness, although the com- 
plaint, on which the justice proceeded, 
was so defective that judgment might 
have been arrested or reversed on error. 
Commonwealth v. Keith, 531. 

4. These words in the habendum 
of a quitclaim deed from A. to B., ** to 
have and to hold the aforementioned 
premises to B., his heirs and assigns 
forever, so that neither I, the said A., 
nor my heirs, nor any other person 
claiming from or under me, shall or 
will, by any way or means, have, claim 
or demand any right or title to the 
aforesaid premises,’’ constitute a cove- 
nant of warranty or quiet enjoyment 
against all persons claiming under or 
from A.: If, therefore, A. afterwards 
conveys the same land to C., by deed 
of warranty in the usual form, and C. 
brings a writ of entry to recover the 
land from A., C. isa competent witness 
for A. in the trial of the case, his 
interest on one side being counter- 
balanced by his interest on the other. 
Newcom) v. Presbrey, 406. 
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Notices of New Dooks. 


Reports or Cases ARGUED AND DETER- 
MINED IN THE Supreme JvupiciaL 
Court, Massacnuserts. By Tne- 
roN Metcatr. Vol. VIII. Boston: 
Charles C. Little and James Brown. 
1846. 


The eighth volume of Mr. Metcalf’s 
Reports was published before our last 
number, but not long enough before to 
enable us to give it the examination its 
merits entitle it to. It contains the 
cases decided in September, October, 
and November of 1844, in all the coun- 
ties of this State, except Suffolk and 
Nantucket, and also some decisions not 
delivered until 1845. Statute 1838, 
ch. 100, provides that ‘‘ al] questions of 
law argued and determined before the 
first day of September in each year, 
shall be published on or before that 
day ;’ so that this volume is only one 
year behind its due time. For this de- 
lay the reporter is probably in no way 
responsible. His pecuniary interest 
alone will generally be sufficient to in- 
sure the requisite promptness on his 
part; and if it were not so, Mr. Met- 
calf’s well-known industry would effect 
the same result. The delay probably 
is owing to the American system of the 
judges writing out their opinions, a 
practice of which, in most cases, it is 
sometimes supposed the evils outweigh 
the advantages. 

The present volume fully maintaias 
the reputation of the supreme court of 
Massachusetts. The decisions are such 
as will generally meet the acquiescence 
of the profession, and are ably drawn 
up. The points decided are also of 
more general interest than we often find 
in the country circuits. That of Coye 
v. Leach, p. 371, brought up the novel 
point with us of the survivorship of per- 
sons perishing by a common calamity, 
where nothing is known as to which 
died first. ‘The case was that of a man 
of seventy years, his married daughter 
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of thirty-seven years, and her infant 
daughter of eight years, perishing at sea. 
The court held that our law raises no 
presumption of survivorship, and if there 
is nothing to enable the jury to draw an 
inference on the subject, the party hav- 
ing the burthen of proof on ‘him must 
fail. 

It appears to us that Mr. Metealf’s 
share of this volume does not equal 
what his enviable reputation asa re- 
porter gives us aright to expect. We 
know of no reporter who can in general 
better bear a searching criticism, or can 
better aflurd to have errors discovered 
in his work. But ag to the present vo- 
lume, we should think that it was got 
up in haste, if the time of its appear- 
ance did not forbid such a conclusion. 
Thus in Lapham v. Whipple, p. 59, the 
court decided that 2 verbal agreement 
to pay another a certain sum if he did 
not realize such sum out of the profits 
of a share in a patent within three years, 
was within the statute of frauds, and 
therefore void. ‘The marginal abstract 
omits the words in italics, and thus does 
not express the point actually decided ; 
and, within the reasoning of the court in 
the case, is not universally true as a 
point of law. In Waters v. Randall, 
p. 182, the abstract is that a writ of 
error lies on a judgment of the court of 
common pleas rendered on an appeal, 
pursuantto the Revised Statutes, chap. 
68, § 8, from the decision of commis- 
sioners on an insolvent estate. Now, 
in the case itself it was decided that the 
appeal was not pursuant to the Revised 
Statutes, and the judgment was revers- 
ed on that ground alone, a fact which 
is not stated in the abstract. Mr. Met- 
calf is nghtly severe in his judgment as 
to what ought to be stated in the ab- 
stract, and probably omitted that point 
because he thought the point too palpa- 
ble for any one who looked at the stat- 
ute to mistake. But he is sometimes 
too severe, and we differ from him as to 
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this case, and think that a doubt could 
fairly be raised on the point since the 
great changes effected in the jurisdic- 
tion of our courts by subsequent stat- 
utes. In Parker v. Green, the court 
decided a point of evidence which is not 
abstracted ; and in Davis v. Second Uni- 
versal Meeting-house in Lowell, p. 321, 
they decided that a certain by-law of 
the society had been legally made. In 
Austin v. Charlestown Female Semina- 
ry, an important fact, viz. that the hus- 
band of the infant had due notice of the 
petition for partition, is omitted. In 
Commonwealth v. Fisk et al., p. 238, 
the court decide that in an instrument 
of dedication of land to public purposes, 
no grantee need be named, but this is 
not stated in the abstract. In the case 
on page 223, the parties are designated 
by A. and B., and A. is put by mistake 
for B. In Loud v. Lane, p. 517, the 
question was, whether an assigned 
mortgage was merged in a subsequent 
mortgage to the assignee, but the sec- 
ond mortgage is stated as an absolute 
conveyance, a difference which mani- 
festly affects the justice of the decision, 
which was, that there was no merger. 
The fifth abstract, in Green v. Tanner, 
seems obscure. If we rightly under- 
stand its meaning, we do not think it 
supported by the decision. 

n a former number of this journal, 
we noticed at some length the first four 
volumes of Mr. Metcalf ’s Reports, and 
we are glad to see that he has adopted 
one of the suggestions there made, and 
has given the arguments of counsel 
more fully. In this respect we think 
he now observes the just medium. We 
have all given that is necessary, but no 
such arguments as the following, which 
we copy from a very late book of re- 
ports: ‘* Many a r wretch has 
swung upon the gallows without half 
the evidence that we have presented. 
. . « [do not perceive why this office, 
with so many years’ premium in their 
pocket, paid by my unfortunate client, 
should be entitled to stronger evidence 








than is usually given of such facts.” 
Such a report of an argument never dis- 
figured a volume by Mr. Metcalf. 

In conclusion, we can cheerfully and 
after a searching examination say, that 
these reports, though not without fault, 
are of very high merit. The typo- 
graphical] execution is faultless. 


Pieavine ann Practice or tue Hicu 
Court or Cuancery. By Epmunp 
Rosert Daniets, F. R. S. a Com- 
missioner of the Court of Bankruptcy. 
Second English edition : wiru con- 
SIDERABLE ALTERATIONS AND ADDI- 
TIONS, ADAPTING THE TEXT TO THE 
LAST GENERAL ORDERS AND THE MOST 
RECENT DECISIONS OF THE courT. By 
Tuomas Emerson Heapiam. M. A. 
Barrister at Law. First American 
edition : to which are added several 
entirely new chapters, and copious 
notes, adapting the work to American 
Practice in Chancery. By J.C. Per- 
kins. Boston: Charles C. Little and 
James Brown, 1846. 3 vols. pp. 2275. 


Mr. Daniell’s work on Chancery 
Pleading and Practice, appears to have 
come into constant use in England, 
and the profession had great confidence 
in the soundness and accuracy of its 
contents. In the second edition by 
Mr. Headlam, great alterations were 
made in the text, which had been ren- 
dered necessary by the recent extensive 
changes in the chancery practice of 
England. Mr. Headlam also added 
several entirely new chapters for the 
purpose of completing the work in con- 
formity with the original design of the 
author. The edition now before us, has 
the advantage of Mr. Perkins’s annota- 
tions, which appear to have been made 
with his usual care and faithfulness. 
The work is just out of the press, and 
we have not been able to make so ex- 
tended an examination, as to enable us 
to speak of its merits in detail ; but we 
hope to be able to refer to it again. 
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Jutelligence and Miscellany. 


CapitaL PunisHMeNt. 
To the Editor of the Law Reporter : 


I have no time, and if I had, should 
hardly think it worth my while, per- 
haps, to write an essay upon capital pun- 
ishment. Essays upon capital punish- 
ment, and upon other kindred subjects, 
are perhaps best written by those who 
have seen nothing, or next to nothing, 
of the practical working of their theo- 
ries. Merely speculative writers get 
along well enough, as long as they keep 
themselves profoundly ignorant of ev- 
erything pertaining to the practical op- 
eration of the principles they advocate. 
While they assume their own posi- 
tions, and make their own statistics, to 
meet the exigencies of the case, all is 
plain sailing, and their conclusions al- 
most inevitable — at least so it seems to 
themselves, and their adherents. Their 
antagonists, too, get along much in the 
same way, and answer them in the 
most satisfactory and conclusive man- 
ner, without being at the expense of 
expending one drachm of actual, ex- 
perimental knowledge of the entire sub- 
ject. 

It has happened much after this man- 
ner, in regard to the important matter 
of capital punishment. A young di- 
vine and a political editor, with their 
coadjutors of Greek professors, and 
young limbs of the law, and college 
students have done most of the talking 
and writing upon this subject. One 
state in the backwoods of the West, 
where it has long been impossible to 
execute the penalty of death upon gen- 
tlemanly murderers, has tried the ex- 
periment of formally abolishing capital 
punishment. In one other state the 
politicians had for many years convinced 
themselves of the necessity of abolish- 
ing capital punishment, out of deference 





to the wishes of the dear people — when 
the thing was referred to their vote, and 
negatived by the decided majority of 
two toone. Almost every session of 
our state legislatures is beset with im- 
portunity from clamorous petitioners, 
for the abolishment of this last stigma 
upon our national glory. 

These petitions all come from re- 
spectable men; men of charitable feel- 
ings, who really do not believe much in 
the depravity of human nature, but have 
high expectations of its perfectibility, a 
kind of Pelagians, in theology, and of 
utilitarians in politics; men who have 
never committed or meditated murder 
themselves, and whoreally suppose that 
all who do, do it under a _ kind of delu- 
sion, and not of deliberate malice, and 
who, if one of ‘heir near relatives should 
become the victim of murder, would be 
importunate for the execution of the 
murderer. Such, in the main, is the 
character of those who cause this con- 
stant agitation in the public mind. 

We find among them no men who 
have ever been much inured to crime 
themselves — they know too well the 
dread of death, the physiological truth 
of that declaration of holy Scripture, all 
that a man hath will he give for his 
life, and the necessity of exacting such 
a penalty, in order to give reasonable se- 
curity to the lives of our citizens. We 
meet with no such testimony against 
capital punishment from the keepers of 
prisons, from attorneys and counsellors 
of large experience in the prosecu- 
tion and defence of criminals, or from 
judges of criminal courts, but the con- 
trary of all this, as it regards wilful 
murderers. 

Is there, then, no way of coming at 
the truth upon this perplexing and im- 
portant subject? Is it still to be es- 
teemed a doubtful proposition, that the 
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punishment of death is more awful to 
the offender, and no more effective in 
preventing crime, and therefore neces- 
sary in the case of wilful murder? I 
know it isso believed by many. There 
are thousands in our country who seri- 
ously and religiously believe, without 
one doubt, that imprisonment for life is 
far more terrible as a punishment, than 
death. Such men have a wonderful 
facility of believing what they wish 
to believe. 

I say nothing here of the right of 
human tribunals to inflict the extreme 
penalty of death; that rests, | suppose, 
upon the same basis as the right to in- 
flict all other corporal punishments. 
The common quibble, that when death 
is once inflicted, the thing is then put 
beyond redress, in case it should be dis- 
covered that it was done by mistake, 
ean have little weight, one would think. 
For the same thing is true, in a degree, 
in regard to all corporal punishments. 
No man can be made what he was before 
a whipping or animprisunment. And if 

you may imprison, you may doitto the 

fest moment of life. And what is the 
difference as fo restitution, whether the 
supposed offender, (but really innocent 
man,) perishes upon a scaffold or in a 
dungeon! But there can be nothing in 
this. It is really a question of expedi- 
ency. And the only question of any 
real intrinsic difficulty is, whether death 
or perpetual imprisonment, as a pun- 
ishment, is the most effectual in pre- 
venting offences. 

We have one recent case, that of 
Andrew Howard, hung at Dover, N.H., 
July 8, 1846, which seems to be very 
much in point. In his dying confes- 
sion, and after all hopes of executive in- 
terference were past, he declares, that 
‘* Had I known that I should be hung, 
if] was detected, J should never have 
committed the deed which has doomed 
me, a young man, just in the prime of 
life, to an ignominious death. J sup- 
posed the punishment was imprisonment 
for life.” This of itself is full to the 
point, and unless it can be shown that 
this case is peculiar, conclusive, one 
would think. But this is nota solitary 
case. 

The case of Eugene Clifford, a na- 
tive of Ireland, who was tried at St. 
Albans, Vermont, in April, 1843, for 
the murder of his wife and child, by 
drowning them in a pond, in the neigh- 


boring town of Fairfield, is, to my 
mind, equally conclusive upon this 
point. The legislature of Vermont 
had, at the session previous to Clifford’s 
trial, passed an act, suspending the ex- 
ecution of all, capitally convicted, for 
one year, and until the governor should 
issue his warrant for the execution. 
This last provision was new in this 
state, although common to most of the 
other states, and was supposed to give 
the governor an absolute discretion, 
whether the sentence should now be 
executed or not. This construction is 
the common construction in this state 
of that act, to the present day, hew- 
ever singular such a construction might 
seem in other states, where such a pro- 
vision substantially has always existed 
in regard to the governor issuing his 
warrant. 

Clifford’s counsel, and the state’s 
attorney, and most of the bar of Frank- 
lin county, had fallen into the still fur- 
ther delusion, that, under the late law, 
as it was made the duty of the court to 
sentence one convicted capitally, to im- 
prisonment for one year, in the state 
penitentiary, that the sentence of death 
was virtually abolished. This impres- 
sion was very general, at the time, 
when the court convened for the trial 
of Clifford. This fact had become 
known to the prisoner. The trial pro- 
ceeded for two days, through a painful 
detail of circumstantial evidence, which 
finally became of the most conclusive 
character. During the whole trial, 
even the exhibition of the clothing of 
the deceased, showing evident marks 
of violence, the prisoner seemed the 
most unconcerned almost of all the per- 
sons present. And so he remained 
until the arguments in the case were 
closed. 

But when the presiding judge who 
charged the jury, informed them that 
there might be doubts in regard to the 
penalty of death being repealed ; that, 
as he then viewed the law, should the 
prisoner be convicted, he might not 
only be sentenced to death, but would, 
probably, in the due course of the law, 
suffer death, unless the legislature in- 
terfered; and that in passing upon 
the case they must consider the magni- 
tude of the result of their verdict, and 
give the prisoner the benefit of any 
doubts that might arise from such, or 
any other considerations, connected 
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with the case,—the course of things 
seemed entirely changed. The prisoner 
was seized with a sudden and unac- 
countable paleness and agitation — the 
spectators, in the court room, partook 
also of the deep feeling of awe, and so 
of those about the village as it became 
known. And what had deen till then a 
common every-day affair, trying a man 
for a state prison offence, became a sub- 
ject of deep, and thrilling interest — 
men looked thoughtful and solemn — 
and so the maiter remained till the close 
of the trial, and the conviction of the 
prisoner. 

The question of the proper sentence 
to be pronounced by the court, was 
argued by able counsel, very much at 
length, on both sides, and finally de- 
termined, to the apparent satisfaction 
of all, that it must be to suffer death by 
hanging, as soon as might be, in due 
course of law, after the expiration of 
one year; and in the meantime to be 
confined in solitary imprisonment in the 
state prison —leaving it to the execu- 
tive whether, and when, to fix the time 
of execution, which before had been 
done by the court in this state. 

Clifford was so impressed with the 
awfulness of his impending fate, that 
in his solitude he counted out the 
dreary days, one by one, even to the 
last, and made the fullest, humblest 
confession of his guilt, unsolicited, and 
with apparent meekness and humility, 
and sincere penitence, prepared himself 
to die, at the termination of the year. 
But the governor did not care to take 
the responsibility of issuing his war- 
rant, and time passed on, and the sen- 
tence has not, and undoubtedly will 
never be executed. Clifford has be- 
dome callous and careless again, and 
now protests his entire innocence, and 
is clamorous, it is said, to be taken out 
of prison. The legislature have since 
passed an explanatory act, making it 
the duty of the executive to issue a 
warrant, within three months of the 
expiration of the first year, fixing the 
time of execution. But this of course 
does not affect Clifford’s case. Thus 
the matter rests. If in the face of such 
facts, one can believe that imprisonment 
for life, is more terrible, as a punish- 
ment, than death, and as effective in 
preventing crime, then they will not 
believe, though one rose from the dead. 

xX. 

Montpelier, Vt. August, 1846. 
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Merritt v. Parxer.—In relation 
to the case of Merrill v. Parker, in the 
last volume of Maine Reports, we have 
been led into an amusing error, which 
illustrates the truth of the old adage, 
‘never to speak without  book.’’ 
When we examined this volume, and 
prepared our digest from it, we noticed 
a correction by the reporter on a fly 
leaf at the end, of the report of Merrill 
v. Parker. It seems that an opinion 
was first drawn up by the chief justice, 
to which the other judges did not as- 
sent; and the opinion of Shepley, J. 
published as a dissenting opinion, was 
delivered as the opinion of the court, 
and judgment was entered accordingly. 
By accident the opinion drawn by the 
chief justice was sent to the reporter, 
and, from the minutes found on it, he 
was induced to think that this was the 
opinion of the court, and the other a 
dissenting opinion ; and they were so 
published. The abstract of the case 
should therefore be corrected by insert- 
ing the word not immediately before be 
maintained. This we did, and it was 
so printed in the Law Reporter, p. 223. 
We also added, that ** Whitman, C. J., 
dissented.”’ So far so good. But 
after the subject had passed out of our 
mind, we received a letter from Maine, 
pointing out the supposed error. 

Not having the volume before us, and 
recollecting that there was an error in 
it, and forgetting that we had corrected 
it, we made the correction in our last 
number, which turns out to be right 
wrong. Our correspondent will per- 
ceive that we read the volume more 
carefully than he did, and he may 
answer, that we also forgot it quite as 
easily. Perhaps the grand moral to be 
drawn from this ‘‘ strange eventful 
history,” is, that courts should never 
be divided in opinion, Probably they 
never are — when they can help it. 


Wotch-Pot. 
Tt seemeth that this word hotch-pot, is in English a pudding, 
for in this pedding is not commonly put one thing alone, but 


ove thing with other things put together. — Littleton, § 237, 
176 a. 

Hon. William Kent, recently appointed 
Royall Professor of Law in the Cambridge 
Law School, has taken up his residence mn 
the house formerly occupied by Judge Story, 
and is “in the full tide of successful experi- 
ment,” in the duties of his office. The vener- 
able chancellor Kent recently attended one of 
his lectures, and was received by the students 
with great applause. On dif that the dis- 
tinguished commentator on American law 
wil] take up his residence at Cambridge. 
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Obituarn Notices. 


Diep, in Uxbridge, Mass., July 16, the 
Hon. Bezaceet Tarr, in the 66th year of 
his age. He was a son of the late Hon. Be- 
zaleel Taft, of Uxbridge, a man well known 
and very highly esteemed both in public and 
wrivate life. Mr. Taft graduated at Harvard 
University in 1304, and immediately after- 

yards commenced the study of the law in the 
oflice of the late Hon. Benjamin Adams, of 
Uxbridge. He completed his studies in the 
office of Judge Ward, in Charlestown; and 
after his admission to the bar entered upon 
the practice of his profession in his native 
town. He maintained a respectable stand- 
ing at the bar; but never gave that undi- 
vided attention and exclusive devotion to the 
law, which seems to be requisite for the 
achievement of its highest distinctions. In- 
deed, his tastes did not strongly incline him 
to the profession which he had chosen. The 
peaceful pursuit of agriculture was more at- 
tractive to him than the controversial em- 
yloyments of the forum ; and the beautiful 
eametend which was a part of his patri- 
mony, afforded a tempting opportunity to 
turn his attention to the cultivation and im- 
provement of the soil. 

Mr. Taft was repeatedly elected a repre- 
sentative in the general court; and he was 
subsequently a member of the state senate, 
and of the executive council. He was one of 
the commissioners for locating and erecting 
the state lunatic hospital ; and, in 1836, was 
one of the presidential electors. The duties 
of all these public stations he discharged in 
a manner creditable to himself, and, we be- 
lieve, generally satisfactory to his constitu- 
ents. He often spoke of the part which he 
took, while a member of the Scietenn in 
effecting the enactment of the law prohibit- 
ing the sale of lottery tickets, as an act to 
which he looked back with especial satisfac- 
tion. 

Mr. Taft was a man of quick discernment, 
of good judgment, of remarkable firmness 
and decision of character, and of great sin- 
cerity. He was public spirited, a good 
citizen, and a very kind and obliging neigh- 
hor. But his delightful social qualities 
constituted the most prominent and distin- 
guishing feature of his character. He was 
an accomplished gentleman of the old school. 
He ween or all the good things of this world 
as given to be enjoyed, with a grateful heart ; 
and half of any pleasure to him was to share 
it with those whom he loved. He had a 
great fund of anecdote, and was always an 
entertaining companion. His letters writ- 
ten within the few years last preceding his 
death were as full of life, and spirit, and hu- 
mor, as those of his college days. He was 
particularly fond of the society of young per- 
sons, in whose pleasures he participated with 
the liveliest sympathy, and in whose welfare 
he manifested a Soop interest. His memory 


—— 


will long be cherished in many a heart that 
has been warmed and gladdened by the sun- 
shine of his hospitality. 

That Mr. Taft had failings is undeniable ; 
but his faults lay upon the surface of his 
character, and were apparent to,all: while 
those who looked beneath this saw purer 
springs of action, and holier as well as wiser 
mirposes than every human heart can disclose, 
Por the last nineteen years of his life he was 
an invalid ; and to endure an illness so long 
protracted without ever discovering any de- 
gree of impatience, would require a disposi- 
tion of more inexhaustible amiability than 
morta!s are often endowed with. All his 
frailties may be covered by a mantle of char- 
ity less broad than he was ever willing to 
extend over the errors of others. So much 
was he a friend to all, and an enemy to none ; 
so forgiving was his nature, that there was 
not a living being to whom he was not al- 
ways more anxious and ready to do a favor 
than an injury. 

If men are to be judged by the aggregate 
of good and of evil in their characters ; by 
the balancing of their virtues and their faults, 
few will be found to stand fairer than the 
subject of this notice. Mr. Taft’s health 
was permanently impaired by the fatigue and 
exposures of a journey to Harrisburg, which 
he made in 1327, for the may eg of attending 
a political convention. But for this the field 
of his services and his usefulness might have 
been more widely extended. His activity, 
however, was continued almost to the last 
week of his life; and he attended energeti- 
cally to the transaction of business when 
most men in his condition would have been 
upon a sick hed. He was a valuable man to 
the people amongst whom he lived, and it 
will be long ere they will “look upon his 
like again.” 

Mr. ‘Taft was areligious man. It was his 
endeavor to live conformably to the princi- 
ples and precepts of Christianity ; and he 
died humbly hopeful of salvation. 


At his residence in Rochester, N. Y., on 
the morning of the 23d ult., Gen. Vincent 
Marruews, L.L.D., aged 80 years. 

General Matthews was a distinguished 
member of the legal profession, and at the 
time of his death was, as is believed, the old- 
est practising lawyer in the state. He was 
thus in some sense the father of the bar; 
and as such was looked up to by the younger 
members of that profession with filial rever- 
ence and respect. For fifty-six years Gen- 
eral Matthews pursued the practice of his 
profession with laborious industry — contin- 
uing warm in his attachment to his profes- 
sion and industrious in the searches and 
study it demands, up to the very last — ceas- 
ing rom his labors only as he yielded his 
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General Matthews has filled a large space 
in the public history of the state. He was 
born in Orange county, New York, June 29, 
1766. He commenced the study of law in 
the city of New York with the late Colone! 
Robert Troup, in 1786, and was admitted to 
the bar in 1790. He soon after removed to 
Tioga county, and fixed his residence near 
Elmira. While yet young his fellow citi- 
zens seem to have appreciated his character, 
as he was elected to the assembly in 1793, 
and such value was put upon his services, 
that in 1796 he was elected to the senate 
from the then western district. His reputa- 
tion as a lawyer, and confidence in his integ- 
rity as ainan, procured him the appointment, 
in 1798, as one of the commissioners to ex- 
amine into and settle the disputed claims as 
to military bounty lands, commonly called 
the Onondaga commissioners. This was a 
species of judicial office requiring great in- 
tegrity, good judgment, legal ability and 
sound discretion, to discharge with propriety 
and effect; and which consumed several 
years in the performance of its duties. In 
1809 General Matthews was elected a repre- 
sentative in congress, in which he held a seat 
for one congress, just before the commence- 
ment of the late war. In 1812, and soon af- 
ter leaving his place in congress, he was 
appointed district attorney for a district com- 
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prising several of the then western counties 
ot New York. In 1816 he removed from 
Elmira to Bath, in the county of Steuben, 
and in 1821 he removed from Bath to the city 
of Rochester, where he resided until the time 
of his death. He was 55 years of age when 
he removed to Rochester, but since that time 
he has practised law industriously and labor- 
iously for twenty-five years — during which 
tim, he has filled the office of district attor- 
ney for Monroe county for several years, and 
in 1826 represented this county in the assem- 
bly of New York. About five years since, 
the degree of doctor of laws was conferred 
upon him by Geneva College. For a num- 
ber of years he held the office of warden of 
St. Luke’s Church, in Rochester. 

Immediately after the death of General 
Matthews was known, a meeting of the bar 
was held, and resolutions were adopted, ex- 
pressing the sense of their high respect for 
the deceased, their sympathy for the family, 
and their determination to wear the usual 
badge of mourning for thirty days. The 
court of chancery met, passed similar resolu- 
tions, and adjourned. The vestry of St. 
Luke's Church adopted resolutions of condo- 
lence, and resolved to attend the funeral in a 
hody, and to wear the usual badge of mourn- 
ng. 


Insolvents in Massachusetts. 





| Residence. 


Name of Insolvent. 





Adams, Joel, | Newbury, 











Occupation. 


|Housewright, 


Commencement a; 
jof Proceedings. Nar 
\- —_—_—__———. - 


Sept. 19, |David Roberts. 


ve of Master or Judge. 








taily, Charles, et al. Manchester, Sawyers & Turners, | * 5, John G. King 
Baker, Edward D. ‘Salem, j\Cordwainer, © 18, |David Roberts. 
Baker, John, toxbury, Merchant, “« 1, 'D. A. Simmons. 
Barker, Charles O. | Methuen, Trader, « 88, |James H Duncan. 
Barker, George, Boston, | Furniture Dealer, ** 14, |George S. Hillard. 
Bassett, John, Jr. Boston, \Clerk, Aug.13, |Ellis Gray Loring. 
Bingham, Joseph H. et al.| Manchester, jSawyers & Turners,) Sept. 5, |John G. King. 
Blunt, Phineas U. Boston, Soapstone Worker, | “7, ~=|Ellis Gray Loring. 
Bolan, Peter J. et al. Boston, Grocers, | «4, « [George 8. Hillard, 
Bradley, John P. Salem, Physician, * 10, |John G. King. 
Broughton, William 8, |Dorchester, |Carpenter, * 62, «=| David A. Simmons. 
Brown, Marvin, Webster, Farmer, “ 64, =| isaac Davis, 
Brown, Philip, Webster, ‘Teamster, © 63, [Tsane Davis. 
Buttrick, Jonathan T. Fairhaven, Trader, “ 7, Wohn H. W. Page. 
Campbell, Milo R. Sherburne, Shoe Dealer, “ 3, =| Bradford Russell. 
Cannon, William, New Pedford, Housewright, ; 10, |O. Prescott, J. P. 
Capen, Nahum, Dorchester, Publisher, “ 9, jENis Gray Loring. 
Cheney, Edwin EF. Lynn, Trader, 98, |David Roberts. 
Cheney, Parker B. Lynn, Trader, * 28. | David Roberts. 
Chubbuck, Hl. H. Roxbury, | Merchant Tailor, ; 22, IS. Leland, J. P. 
Claflin, Thomas J. Boston, Clerk, “ 14, ‘George 8. Hillard. 
Clarke, John H. Andover, |Gentleman, | © 95, | David Roberts. 
Crane, Daniel, Boston, Contractor, ; Aug. 10, [Ellis Gray Loring. 
Crocker, William, et al. | Milford, | Merchants, | Sept. 2, [Henry Chapin. 
Crosby, Charles, Groton, Harness & Carriage 18, [Bradford Russell. 
Cross, Charles A. Beston,} | Tailor, [ Maker, | 99, | Elis Gray Loring. 
Cross, Isaac, | Methuen, Harness Maker, s 29, |James H. Duncan. 
Currrier, Charles M. | Boston, Stair Builder, July 1, |Ellis Gray Loring. 
Cutting, Azro P. |Chelsea, Tailor, Sept. 24, |George 8. Hillard. 
Dalton. John C. Salem, Stage Driver, * 8, ohn G. King. 
Dautzeisen, Jacob, New Bedford, Laborer, ‘* =§©2, John H. W. Page. 
Davis, Solomon W. |New Braintree, | Yeoman, ss 8, |Henry Chapin. 
Dodge, William A, et al.|Cambridge, | Merchants, © 10, (George 8. Hillard. 
Dow, William F. {New Bedford, Merchant, “ 16, |John H. W. Page. 
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Name of Insolvent. 


Drew, Phineas, 
Durant, Henry et al. 
Dyer, Jesse, 

Eager, John, 

Earl, William, 
Elshu, Edmund et al. 
Evans, David J. 
Farewell, Isaiah, 
Fearing, Andrew C. etal. 
Fletcher, Benjamin, Jr. 
Flint, Charles P. 
Fowle, William B. 
French, Alpheus T. 
French, Freeman, 
Gardner, Benjamin, 
Gardner, James R. 
Gault, William, 
Gerrish, Rutus, 
Gilson, Leonard, 
Goodridge, Joshua, 
Goodwin, James, Jr. 
Goward, Watson, 
Hamblin, Caleb, 
Harned, William, 
Hatch, Daniel P. 
Horn, Edwin B. 
Howe, Albert, 

Howe, Amasa et al. 
Hubbard, Nathaniel H. 
Jenkins, Nathan et al. 
Johnson, George, 
Kemp, Rufus C. 
Kiblee, Amos J. 
King, Daniel P. et al. 
Knight, Joseph et al. 
Leavitt, Hart H. 
Litchfield, Francis, 
Littlefield, David G. 
Mayhew, Samuel B. 
McCoy, Daniel G. 
Merritt, William, 
Mitchell, Samuel, 
Monk, Stephen, 
Nelson, William, 
Newcomb, Annis, 
Otis, Paul, Jr. 
Packard, Joel et al. 
Parker, Luther, 
Parkhurst, John M. et al 
Perry, Luther M. 
Peverly, James C. 
Redding, John, 

Rice, Francis UH. 
Rowell, Manley A. 
Russell, John B. 
Saddler, Joseph W. 
Sargent, Orlando, Jr. 
Sheppard, Samuel, 
Slade, Calvin et al. 
Smith, Dudley, 
Snow, Bernard, 
Snow, Isaac et al. 
Stockwell, Edward, 
Stokes, Josiah H. 
Thatcher, Peter et al. 
Thayer, Simeon 0. 
Thayer, William F. 
Thomas, Sylvanus et al. 
Thurston, Geo. W. et al. 
Thurston, John T. et al. 
Trefethen, Nathaniel, 
Vannevar, John, 
Wales, Hiram, 
Weston, Stephen C. 
Whitcomb, Francis E. 
White, Loring, 
Wilson, Charles et al. 
Williams, John 5. 
Winslow, Varnum §. 


Residence. 


New Bedford, 
Boston, 
Weymouth, 
Roxbury, 
New Bedford, 
Fall River, 
Roxbury, 
Lowell, 
Dorchester, 
Roxbury, 
Lynn, 
Quincy, 
Milton, 
Oakham, 
Boston, 
Somerville, 
N. Brookfield, 
Boston, 
Cambridge, 
Charlestown 
Marblebead, 
Poston, 
Sandwich, 
Roxbury, 
Methuen, 
Boston, 
Brighton, 
Grafton, 
Groton, 
Lynn, 
Lynn, 
Boston, 
Otis, 
Boston, 
Boston, 
Boston, 
Cohassett, 
Lowell, 

Fall River, 
Boston, 
Marblehead, 
Amesbury, 
Stoughton, 
Petersham, 
Boston, 
Worcester, 
Pelham, 
Dedham, 
Milford, 
Roxbury, 
Charlestown, 
Grafton, 
Millbury, 
Boston, 
Salem, 

Fall River, 
Amesbury, 
Manchester, 
Boston, 
Hadley, 
Brighton, 
Boston, 
Boston, 
Methuen, 
Boston, 
Randolph, 
Weymouth, 
New Bedford, 
Grafton, 
Pelham, 
Boston, 
Boston, 
Randolph, 
Worcester, 
Roxbury, 
Stoughton, 
Quincy, 
Raynham, 
Charlestown, 





Occupation. 
Stone Cutter, 

Shoe & Leath. Deal-| 
Shoe Manufacturer, 
| Painter, | 
| Housewright, | 
| Traders, 
| Ropemaker, 

Butcher, 

|Merchant, 

| Teamster, 

‘Shoe Manufacturer, 
Publisher, 

| Victualler, 

| Trader, 

| Merchant, 

| Merchant, 
|\Carpenter, 

"Tailor, 

| Sash & Blind Manuf. 
|Innholder, 

Trader, 

| Trader, 

| Yeoman, 

Mason, 

| Mason, 

| Trader, 

| Auctioneer, 

i=hoe Tool Manf'rs, 
Stage Proprietor, 
Shoe & Leath. Deal’rs 
Shoe Manufacturer, 
Trader, 

Carpenter, 
Booksellers, 

Grocers, 

Hatter, 

Trader, 

Stove Dealer, 
Housewright, 
Provision Dealer, 
Housewright, 

Chaise Maker, 
Cordwainer, 

Farmer, 
Housewright, 
|Painter, 

ié ‘arriage Makers, 
Clerk, 

| Merchants, 

jCabinet Maker, 
Innholder, 

Laborer, 

Boot & Shoe Manuf. 
‘Trader, 

Provision Dealer, 
Yeoman, 

\Shoe Manufacturer, 

| Upholsterer, 
Merchants, 
Merchant, 

Sash Maker, 

Shoe & Leath. Deal’s, 
Watchman, 

Stone Mason, 
Merchants, 

Painter, 

Yeoman, 

Merchants, 

Shoe Tool Manuf’rs, 
Carriage Makers, 
Trader, 

Bricklayer, 

| Boot Manufacturer, 
Carpenter, 
‘Teamster, 
Cordwainer, 

Stone Cutter, 
Laborer, 


| 











Commencemen’ 
of Proceedings. 





Confectioner, 





INSOLVENTS IN MASSACHUSETTS. 


{ers,) Sept. 17, 


«* 18, 
“ 8, 
« 15, 
“ce 10, 
“« @, 
e i, 
Lid 3, 
s 72, 
“ 17, 
“ 2, 
“ 8, 
29, 
“ 9, 
July 11, 
“ 1], 
Sept. 30, 
Aug. 24, 
Sept. 12, 
“ 92, 
« 16, 
ct 17, 
cc 9, 
« 19, 
“ 5, 
July 9, 
Sept. 1, 
a 29, 
“ 19, 
77 18, 
“ 17, 
“ 17, 
“ 2 
“« 9, 
“ 4, 
Aug. 19, 
Sept. 24, 
“ 15, 
“ 12, 
Aug. 26, 
Sept. 14, 
“ 18, 
tay S. 
“ Os 
« 2 
sc 15, 
« 11, 
ss 99. 
“ce 2%, 
* i. 
“ @, 
“ 15, 
“ 9, 
« 18, 
= oi, 
“ 4, 
= 
“« 
=“ -— 
eo 
se 2, 
“ 18, 
“oP. 
« ji, 
32, 
“ 24, 
. 
oe 3K, 
oe 29, 
« i, 
“ 94, 
“ 9, 
“oc J 
< 2, 
“ 7, 
“« 15, 
Aug. 25, 
Sept. 16, 
7 3, 








Name of Masteror Judge. 


O. Prescott, J. P. 
George 8. Hillard. 
S. Leland, J. P. 
|D. A. Simmons. 


Oliver Preseott, J. P. 


C. J. Holmes. 

|D. A. Simmons. 

| Bradford Russell. 
‘George S. Hillard. 
S. Leland, J. P. 
John G, King. 
|Ellis Gray Loring. 


|Nathaniel F. Safford. 


|B. F. Thomas, J. P. 
|ENis Gray Loring. 
Ellis Gray Loring. 
\Chas, W. Hartshorn 
Ellis Gray Loring. 
George W. Warren. 
\George W. Warren 
John G. King. 

Ellis Gray Loring. 
|N. Marston, J. P. 
|S. Leland, J. P. 
‘James H. Duncan. 
|Ellis Gray Loring. 
George W. Warren. 
B. F. Thomas, J. P. 
Bradford Russell. 
George 8. Willard. 
John G. King. 
William Minot. 

H. Byington. 
\George 8. Hillard, 
George 8. Hillard. 
Ellis Gray Loring. 
|Ellis Gray Loring. 
George W. Warren. 
C. J. Holmes. 

Ellis Gray Loring. 
John G. King. 
{Ebenezer Moseley. 
| Aaron Prescott. 
{Walter A. Bryant. 
\Elllis Gray Loring. 
Henry Chapin. 
/Mark Doolittle. 

S. Leland, J. P. 
Henry Chapin. 
David A. Simmons. 
‘George W. Warren. 
|B. F. Thomas, J. P. 
\Isaac Davis. 
|William Minot. 
John G: King. 

jC. J. Holmes. 
James H. Duncan. 
|David Roberts. 
|George S. Hillard. 
\f. Conkey, J. P. 
George W. Warren. 
\George 8. Hillard. 
\George 8. Hillard. 
James H. Duncan. 
\George S. Hillard. 

| Aaron Prescott. 

S. Leland, J. P. 

J. H. W. Page. 

B. F. Thomas, J. P. 
Mark Doolittle. 
George 8. Hillard. 
Ellis Gray Loring. 
Ss. Leland, J. P. 
Chas. W. Hartshorn 
3. Leland, J. P. 
Aaron Prescott. 








C. J. Holmes. 
\George W. Warren. 


ind heh {6B 


Nathaniel F. Safford. 








